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DPA’s FY 96 CaseloadFigures Released:
Funding Falls Short of Needs

March 18, 1997 markedthe 34th Anniversary of the
United StatesSupremeCourt’s decision in Gideon v.
Wainwright, 372 U.S. 335 1963 holding that a poor
person facing a loss of his liberty was entitled to be
representedby counselappointedby thestateif hewas
too poor to hirehis own. Twenty-five yearsagoon Sep
tember22, 1972 theKentuckySupremeCourtdecidedin
Bradshaw v. Ball, 487 S.W.2d 294 Ky. 1972 that Ken
tucky lawyerscould not be required to representindig
ents chargedwith a crime without beingcompensated
since thatwould bean unconstitutionaltaking of their
property.As a result,theDepartmentof Public Advoca
cy DPA was createdas Kentucky’s statewidepublic
defenderprogram.Statewidedefendercaseloadfigures
have beenfinalized for the last fiscal year and they
indicate severalharsh realities. In those25 years, the
caseshavesteadilyincreasedin numbersandcomplexi
ty. In the last two and ahalf decades,the funding per
casehasconsistentlyfallen short of what is necessaryto
getthejob doneright.

91,600trial andpost-trial level casesfor FY 96 July 1,
1995 - june30, 1996 presentpersistentworkloadpres
suresondefendersacrossKentucky. Moreandmorede
fendersfacedemanding,complexanddifficult casesin
volving sex abuse,DUI, and capitalallegations.Com
binedwith thevolume of casesadefendermusthandle
at the trial level, anywherefrom 200-760 cases, this
presentsmanyinstanceswheredefendersareunableto
meet the level of competentrepresentationrequiredby
currentethicalandlegalstandardsof practice.

Funding: $153 per case;$3.54 per capita. Kentucky’s
91,600 casesin the trial courtsare beingdone for an
averageof $153 percase,less than thecost of a pair of
eye glasses.This is only $3.54 per capita.Twenty year
veteran of Kentucky’s public defender system,Ernie
Lewis, who took over leadershipfor DPA in October,
1996, said that "while this is quite a bargain for the
taxpayers,it also implicatesseriousproblems in rep
resentingall our clients adequately."

Average trial caseloadsof attorneys in the following
public defenderoffices revealtheproblemson aperson
al level, in somecases,the workload is over twice the
nationally acceptedcaseloadstandards:

London
Paducah
Pikeville
Somerset
Jefferson

425/attorney
447/attorney
450/attorney
500/attorney
760/attorney

Kentuckyfundingatthe bottomnationally. Presidentof The
Spangenberg Group, West Newton, Massachusetts,617-969-
3820, RobertSpangenberg,has compiled 50-statenational
data on the expenditureand caseloadfor indigent defense
since1982. Mr. Spangenbergstatesthat themostrecent data
availablein FY 96, placesKentuckyat or nearthe bottomin
both percapita funding andcost percase.He furtherstates
thatKentucky’sranking hascontinuedto fall to a level lower
than reportedin thefirst nationaldatapublishedin 1982, at
$127 per trial level caseit is now last in this category.

Many go unrepresented.A recentstudy see The Advocate,
Vol. 18, No. 2 at 5 March 1996 indicatedthat thousandsof
indigents accused of crime in Kentucky are processed
through thecourtsystemwithout thebenefitof legal repre
sentation.This shockingproblemis growing annually. The
number of indigents accused in Kentucky without legal
representationincreasedfrom 114,992 in FY 89 to 159,619 in
FY 94, or 39% in just 6 years. This has beenmost recently
highlighted in thejuvenile arena.

Enhancementof JuvenileRepresentationNeeded.A study
in November, 1996 by the Children’s Law Center, Inc. of
NorthernKentucky,Beyond In Re Gault: The Status tf Juvenile
Defensein Kentucky, indicatedthat thereweredeficienciesin
DPA’s provision of servicesat the juvenile level. D1’A was
criticized for placinginexperiencedlawyersin juvenile court,
having untrainedpart-time lawyers in juvenile court, and
most seriously for having a largepercentageof juveniles
without lawyers of any kind at the time of their case. A
significantincreasein juvenilerepresentationis needed.

Defendantsarepaying for partof their representationto the
extenttheir financial limitationsallow. In FY 96, defendants
paid$2,551,334throughthreedifferentfees:a$40 administra
tive fee $621,428,a $50 DUE fee $1,092,992,and through
recoupment$836,914.

ProsecutorsLeapDefenderson Delivery of Services.DPA
has fallen substantially behind Kentucky prosecutors in
providing representationthrough full-time professionals.
Today 64 countiesareserved by full-time Commonwealth
Attorneysyetonly 47 countiesarecoveredby full-time public
defenders.
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ProsecutorsareCompensatedBetter.Kentucky
prosecutorscontinue to be compensatedsubstan
tially more than Kentucky defenders.A full-time
CommonwealthAttorney is paid $79,832peryear.
DPA’s startingsalaryfor a directingattorneyof its
trial officeswhich covermultiple countiesis $35,985.
Current DPA directing attorneysaverage$47,080,
over$30,000lessthana CommonwealthAttorney.A
part-timecountyattorneyanda part-timeCommon
wealthAttorney receivesa salaryof $47,899.

Workloads RequireMore Resources.In reflect
ing on the stateof indigentdefenseas indicatedby
DPA caseloadsin Kentucky,Public AdvocateLewis
stated,"When a reality check is done, the right to
counselis at risk in manyplacesin Kentuckydue to
overwork,the pressureof casessuchasjuvenileand
capital, and becausethere are fewer full-time
defendersthan full-time prosecutors.Additionaldol
lars are neededfor the Commonwealth’sdefenders
to beableto meetthe challengesof effectivelyrepre
sentingall our clients."

DEPARTMENT OF PUBLIC ADVOCACY
FY 96 REPORTED CASES AND FUNDING PER CASE

A SUMMARY OF THE DATA

I. Part-time Trial Contract Counties: TOTAL 73 COUNTIES
Population 1,496,765
Reported Trial Cases 21,432
Funding Per Case $ 109.48

II. Full-time Trial DPA Offices: TOTAL 47 COUNTIES
Population 2,127,841
Reported Trial Cases 66,284
Funding Per Case $ 132.69

Ill. TRIAL CASE TOTALS: TOTAL 120 COUNTIES
Population 3,624,606
Reported Trial Cases 87,716
Funding Per Case $ 127.02

IV. DPA Post-Trial Services
Population Statewide
Appellate Cases 493
Post-Conviction Cases 3,365
Total Cases 3,858
Funding Per Case $ 437.97

V. GRAND TOTAL: ALL CASES
Population 3,624,606
Reported Trial & Post-Trial Cases 91,574
Funding Per Case $ 152.79

hi
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Nancy Hollander practicescriminal defenselaw throughout the country from the Albuquerquefirm of Freedman,Boyd,
Dan.iels, Hollander, Guttmann & Goldberg,PA.. A pastPresidentof the NationalAssociationof Criminal DefenseLawyers
NACDL sheteachesin numeroustrial practiceprograms,suchastheNationalCriminal DefenseCollegeandGerrySpence’s
Trial College.Ms. Hollander alsospeaksat seminarsthroughoutthe countryon varioussubjectsincluding forfeiture, Fourth
Amendmentpractice,expertwitnesses,ethics, evidence,and trial practice and haswritten extensivelyon theseandother
criminal law topics. In 1995 Ms. Hollander becamethe Program Coordinatorof the Russian Jury Trial Project of the
SoutheasternInstitutefor LawandCommerce.ShehastaughtRussiancriminaldefenselawyersin MoscowandSt.Petersberg,
Russia.Ms. Hollanderhasappearedon suchnationaltelevision programsas The Gerry SpenseShow,TheTodayShow,Court
TV, The Oprah Winfrey Show,andThe MacNeill/LehrerNews Hour. Sheis listed in The BestLawyers in America, andthe
National Director of Criminal Lawyers.Ms. Hollander is co-authorwith ProfessorBarbaraBergman of Clark Boardman
Callaghan’sEverytrial Criminal DefenseResourceBook..

John Delgadois a 1976graduateof EmoryUniversityin Atlanta, Georgia.Mr. Delgadoreceivedhis J.D. from theUniversity
of SouthCarolinaSchool of Law in 1975.He servesasanAdjunctProfessorof Law atthe Universityof South CarolinaSchool
of Law wherehe teachesCriminal Trial Practice. He is on the faculty of the NationalCriminal DefenseCollege,Mercer
University,Macon, Georgia.Mr. Delgadois a formermemberof the Boardof Governorsof the SouthCarolinaTrial Lawyers
Associationandwas Chair of the Criminal Law Sectionof thatbody. He is admittedto practicein all statecourts, theUnited
StatesDistrict Court for the District of SouthCarolina,the United StatesCourt of Appealsfor the Fourth Circuit, andthe
UnitedStatesSupremeCourt. He is a FoundingMemberof the SouthCarolinaAssociationof Criminal DefenseLawyersand
Editor of the SCACDL’s Newsletter.Mr. Delgadois also a memberof the NationalAssociationof Criminal DefenseLawyers.
hehaslecturednationallyon criminal trial practiceat seminarsheld in Georgia,Kentucky, Indiana,Wisconsin,New Hampshire
andMaryland. Mr. Delgadolimits his practiceto criminaldefensein StateandFederalCourtas well as to prosecutingfederal
civil rights claims.

Larry Landis hasbeentheExecutiveDirectorof theIndianaPublic DefenderCouncil since 1980. He receivedhis J.D. from
theIndianaUniversity School of Law in 1973 andhis B.S. from IndianaUniversity in 1969. Larry servedas Chairmanof the
ABA CriminalJusticeSection,DefenseServicesCommittee1988-90,1995-97;Chairman,NLADA’s DefenderTrainersSection
1979-81, 1983, 1985; Memberof NACDL since1976; memberof the IndianaBar Association;Chairmanof the Indianapolis
BarAssociationLegislationCommittee1994;DistinguishedFello of the IndianapolisBarFoundation;Secretaryof theBoard
of Director of theIndianaAssociationof Criminal DefenseLawyers 1980-87,1990-97;Board of Directorsof the Indianpolis
Legal Aid Society1984-1990;Boardof Directorsof theIndianaCivil LibertiesUnion 1976-83. Larry is the 1996 recipient
of theNLADA ReginaldHeberSmithAward andtherecipientof the IndianaStateBarAssociation,Criminal JusticeSection’s
1996 Criminal JusticeServiceAward.

Jim Martorano has22 yearsexperiencein litigation beforeNew York courts.Since1977 hehasbeena public defenderwith
the Legal Aid Society in the Bronx. He has published and lecturedacrossthe country on the representationof criminal
defendantsin drug casesfocusingon the scientific testingof the evidence.Since1991 he hasbeenan electedmemberof the
Yorktown Town Board, atown of 34,000.

25th Annual Kentucky Public DefenderTraining Conference
Jime 16-1 1997 - The Campbcll House Inn

Leng1on. Kentucky

‘I’hi a/i ii 25 Yeai olin I’p’n del? t Detene at 1nJ1Lel7I

Pt ‘JU! l/U fat I/ic N ii 25 Yea, of InlerIepenIenIAdi O at

VVith a Fo ti On I’f’fl!1l?L Ii ug Ca’e

Nancy Hollander Larry Landis Jim Martorano

I I



:1 TheAdvocate,Vol. 19, No. 3, May, 1997 I

ConferenceInformation

Choose from Over 50 Learning Opportunities

As we celebrate 25 years of defending our bill of rights in Kentucky,
our selection of criminal defense topics is quite grand and we return
to the site of the first Annual Conference... The Campbell House Inn.
Most of the Conference will provide 5 or more simultaneous sessions
tor you to select from. You can register for special workshops on
drugs and also on appellate advocacy. Over 250 defense advocates
will convene at the largest yearly gathering of criminal defenders in
Kentucky which provides a splendid opportunity to meet and
associate with others representing clients accused of or convicted of
a crime: This Conference offers the greatest variety of criminal
defense education opportunities of any Kentucky criminal justice CLE
program. There are over 50 diverse presentations from the pragmatic
to the cutting edge to choose from based on your individual needs!
Our presenters are prominent Kentucky and distinguished national
professionals. This Conference offers rich opportunities to reach new
levels of thinking about our challenges since as Einstein has
observed, "We cannotsolvethe problems we have created with the
same thinking that created them."

Registration/Meals/Lodging

The deadline for regIstration is May 30, 1997. There is a late
registration fee of $25. Cancellations must be received by June 9,

1997. There is a $25 cancellation charge. On-site registration is
Monday from 12:00 noon until 2:00 p.m. in the lobby of The Campbell
House Inn, Lexington, Kentucky. Check-in to the hotel is 2:00 p.m. on
Monday. Check-out is 11:00a.m. on Wednesday. Our program begins
at 1:30 p.m. on Monday and ends on Wednesday at 12:00 p.m. with
a box lunch to go.

Dinner on Monday; breakfast & lunch on Tuesday; and breakfast and
lunch on Wednesday are included in the registration fee. There will be
dinner/dance with the presentation of awards and remarks from past
public advocates, the Chair of the Public Advocacy Commission and
our Public Advocate on Monday evening followed by entertainment.
Tuesday’s lunch will offer award presentations and remarks from
Laura Douglas, Secretary of the Public Protection & Regulation
Cabinet.

12.5 KBA CLE Credits Including up to
2 Hours of Ethics Credits

This Conference is approved for 12.5 hours of CLE credits from the
KBA CLE Commission, including up to 2 hours of legal ethics. CLE
approval will be sought from any state you indicate on your
registration form.

Our ConferencefPrograms

There will be programs focusing on the theme of independence and interdependence and drugs, as well
as on juvenile advocacy, capital representation, trial litigation skills, sex abuse defenses, mental health
dimensions of criminal defense, ethics, persuasion, investigation, and an appellate litigation workshop.
Presentations include:

/U.S. Supreme Court Review
/Kentucky Evidence Review
/Appellate Litigation Workshop
/Effective Preservation
/Expert Assistance
.‘Law Office Management
/Search & Seizure
/Successful DNA Litigation
/Workplace Drugs & Violence
/Understanding the Influence of Drugs on Behavior
iVigorous Drug Defenses
/Capital Jury Selection
/Social Histories in Capital Cases
/Litigating Your 1st Capital Case
/Capital Caselaw Review
/Understand the DSM-lV
/Alternative Sentencing

/Funds for Experts: Views from the Judiciary
/linemployment as a Defense in Nonsupport Cases
/Defending Arson Charges
/Batson Litigation
/Defending DUI Cases
/Field Sobriety Tests
/Litigating Juvenile Law Cases; Transfer Litigation
/The Psychological Dynamics of Domestic Violence
/Finding Expert Help in Sex Cases
/Case Analysis in Sex Defenses
/Evidence Litigation in Sex Cases
/Kids Testimony in Sex Cases
/How to Raise Competency Issues for Juvenile Clients
/Transfer Hearings: Strategies for Success
/Remarks from Public Protection & Regulation Cabinet Secretary
IRemarks from our past Public Advocates
/The State of Indigent Defense by the Public Advocate
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1997 ANNUAL CONFERENCE REGISTRATION
Deadline for registration is May30, 1997. Make checks payable to the Kentucky State Treasurer and mail to: Tina
Meadows, DPA Training, 100 Fair Oaks Lane, Suite 302, Frankfort, KY 40601; 502 564-8006; FAX: 5021564-7890;
E-mail: tmeadows@dpa.state.ky.us. PLEASE NOTE: Checks or cash only/NO CREDIT CARDS ACCEPTED.

NAME:

TITLE:

ADDRESS:

CITY:

__________________

STATE:_ ZIP:

____

TELEPHONE:

________

FAX:

____________

REGISTRATION Check the appropriate boxes

*You are entitled to the Kentucky public defender rate if you are a full or part-time public defender, contract public defender, appellate of
counselpublic defender, or are doing 1 or more conflict public defender cases in Kentucky.

Kentucky Public Defenders": Criminal Defense Attorneys &
Out-of-State Public Defenders

o $ 80, no room
o $300, no room

0 $130, room at double occupancy
o $350, room at double occupancy

$180, private single room 1 person
o $390, private single room 1 person

$205. private double room 4 people/2 double beds
0 $415, private double room 4 people/2 double beds

$ 60. Law Clerk, no room
0 $ 60, Law Clerk, no room

$110, Law Clerk, room at double occupancy
o $110, Law Clerk, room at double occupancy

If you checked "Room at Double Occupancy" please list a roommate preference below; otherwise, we will assign you a roommate. Also
please make sure you check whether you are a smoker or non-smoker.

Roommate Preference:

_________________________________

I am a: 0 smoker; 0 non-smoker

o I need vegetarian/low fat meals o I need handicapped sleeping room

Due to a disability, do you need any special accommodations? o No 0 Yes
If yes, identify:

____________________________________________________________________

Please check your preference:
o 1 Regular Conference
o 2 Special 1-1/2 day Workshop on Appellate Litigation

limited to the first 24 who register
Tuesday & Wednesday with the regular Conference offerings on Monday

o 3 Special day-long Workshop on Drugs by Dr. Pat Sammon, University of Kentucky
Tuesday with the regular Conference offerings on Monday & Wednesday

I wish to file for CLE credit in the following states other than Kentucky:
State #1

____________________________

State #2

______________

0

0

0

0

The Department of Public Advocacy does not discriminate on the basis of race, sex, religion, national origin,
sexual orientation, age or disability in employment, provision of services and the admission of access to
programs, services or activities. All materials will be provided in alternative format upon request.
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Reorganization of DPA

SinceOctoberof 1996 when I becamethe Pub

lic Advocate,I havebeenlookingat theissueof
reorganizationfor the Department of Public
Advocacy. While reorganizationcertainly can
be classified as just so much bureaucraticir
relevanceby some,I havemadethereorganiza
tion of the Departmentoneof my highestprior
ities for the first six months. One cannot
understand this priority for reorganization
without understandingthe previousorganiza
tion of the Department.

As presently organized,the Departmenthas
two basicdivisions, P& A andLaw Operations.
While "divisions" are definedin KRS 12.010as
"a major subdivision of a Department,"both
trials andpost-trials haveremainedbranches
over the past few years.Branchesvary in size
greatly in the presentorganizationof the De
partment, from the Juvenile Post-Conviction
Branch consistingof fewer than 10 peopleto
the Field Office Branchwhich consistsof some
15 field offices. In my view, thepresentorgani
zation of the Departmentdid notreflect aneffi
cient managementstructurefor such a large
Department.

As aresult, I haveaskedandreceivedthe per
mission of the Cabinet for Public Protection
and Regulationto reorganizethe Department
of Public Advocacy. As this article is written,
the reorganizationis proceedingthrough the
ExecutiveBranch.Wehopeto havereorganiza
tion completedby the time that you receive
this article.Underthereorganizationtherewill
be 4 divisions. An organizationalchart accom
paniesthis article andshowshow thefour Div
isions fit together. The four Divisions are as
follows:

1 Protection & Advocacy P & A Div
ision. ThisDivision will remainunchanged.
However,Maureen Fitzgerald hasrecent
ly beennamedto direct the P& A Division.
Maureenis a long-termP & A employee,an
expert on education advocacy, a former
PeaceCorpsvolunteer,and an advocateof
nationalreputation.Weareextremelyfortu
nateto haveMaureenheadP & A.

2 Law Operations Division. The Law Op
erations Division will continue to be the
primary administrative division managing
DPA. Since October 1996, Dave Norat, a
veteranof DPA andformerDefenseServices
Division director has been the division
director of Law Operationsand will con
tinue to servein this capacity.

3 Post-Trial Division. One of the primary
changes under the reorganizationwill be
the creation of a Post-Trial Division. This
will be headedby RebeccaDiLoreto. Re
beccahasservedin numerouscapacitiesin
DPA. She started as a trial lawyer in the
Richmond office and thereafterserved as
Recruiter/appellatelawyer andthe branch
manager of the Juvenile Post-Conviction
Branch.Underthe Post-TrialDivision there
will be 4 major post-trial branches.Donna
Boyce will be the AppellateBranchMana
ger. Marguerite Thomas will be the Post-
Conviction Branch Manager. Randy
Wheeler will be the Capital Post-Convic
tion Branch Manager. The Juvenile Post
Convic-tionBranchnow headedby Rebecca
DiLoretowill besearchingfor a newbranch
manager.

4 Trial Division. An equally significant
changewill be made in the managementof
the trial area.Underreorganizationwewill
havea Trial Division. This division will be
directed by George Sornberger. George
has also servedin many capacitiesin the
Department.He was a public defenderin
Nebraskafor many years before coming to
Kentucky.Thereafterhe wasa trial lawyer
in the Somersetoffice, the first directing
attorney of the Frankfort trial office, the
first regional office director of the Eliz
abethtownoffice, andthen was the headof
the CapitalTrial Unit. Georgeis a talented

Ernie Lewis

71



TheAdvocate,Vol. 19, No. 3, May, 1997

trainer, a fine litigator and a personwho
knows the trial arenabackwardsand for
wards. He will be supervisingpeople who
will be responsible for all 120 counties
public defendersystems.Full-time offices
will be managedby 3 regional managers
located in the west, central and eastern
parts of the state.Eachregional manager
will be one of DPA’s full-time office dir
ectingattorneysand will manageapproxi
mately 5-6 offices. The regional managers
are:RogerGibbsof Londonfor theeastern
region,Lynda Campbellof Richmondfor
the central region, and Rob Riley of
LaGrangefor the westernregion.This will
further allow for expansionas DPA’s full-
time systemgrowsin the future. The Boyd
County office will be supervised by the
eastern regional manager. The full-time
officesin FayetteandJeffersonCountywill
be jointly overseenby the Trial Division
Director, the Deputy Public Advocate and
the Public Advocate.Thosecountieswhich
are not full-time will continue to be
managedby the contractbranchmanager
who is JohnNiland of Munfordville. Our

DEPARTMENT OF

capital trial effortswill bemanagedthrough
the CapitalTrial Branchwhich hasVince
Yustasas actingmanager.

Thesearethe four divisionsof the reorganized
Departmentof Public Advocacy.What arethe
ramificationsof this?Obviously,reorganization
for reorganization’ssakeis worth nothingmore
than the paper it is written on. I sincerely
believe that this will result in a betterman
agedDepartmentof PublicAdvocacy. My hope
is thattherewill be smootherlinesof commun
ication, betterbudgeting,better planningand
by-and-largeamoreefficient system.

However, we areto be judged by whetherwe
improve quality of servicesto our clients. It is
also my hope that this systemwill result in
bettersupervision,quickerfilling of vacancies,
bettercoachingin capital cases,morecasere
view, more scrutinyof our contractsandover
all higherquality in the delivery of services.

ERWIN W. LEWIS, Public Advocate

..........

PUBLIC ADVOCACY
Public Advocacy Commission
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Aprile Appointed to ABA Council

In March 1997 Vince Aprile, DPA’s GeneralCounsel
and 24 year veteranof DPA, was appointedby the

National Legal Aid and Defender Association
NLADA to serveasits representativeon theCoun

cil of theAmerican BarAssociation’sCriminal Jus
tice Section.The 33-personCouncilis the governing

body of the Criminal JusticeSection.Vince’s term

expiresin August2000.

Foundedin 1920the ABA’s Criminal JusticeSection
hasmore than 10,000 members,including private
defenselawyers, public defenders,prosecutors,law
professors, trial and appellate judges, juvenile
justice practitioners, correctional and law en
forcementpersonnel,court administrators,andother
professionalsinterestedin improving the criminal
justice systemandthe quality of their practice.

With its interdisciplinary membership,the Section
takesprimary responsibilityfor the ABA’s work on
solutionstoissuesinvolving crime,criminal law,and
theadministrationof criminal andjuvenile justice.
The Section’s mission "is to improve the criminal
justice systemandto serveits members,theprofes
sion, and the public." Its goals include "educat[ing]
the public about the criminal justice system’ and
"mobiliz[ing] support for criminal justice improve
ments."

In her letter confirming the appointment,Ellen
Greenlee,Presidentof NLADA and the Executive
Director of Philadelphia’spublic defenderprogram,
wrote thatVince’s ‘[y]ears of experiencein indigent
defense andin the leadershipof the NLADA Defen
der CouncilandBoard[of Directors] plus [his] force.
ful advocacyof the defender perspectiveon impor
tant bodieslike the Prado committee [to review the
federal Criminal JusticeActi and theFederal Courts
Study Committee,will be of outstandingbenefitto
the Council and to the advancementof NLADA’s
positionsand interests within it."

Vince hasservedtwo separatestints on the NLADA
Board of Directors1982-88, 90-96andconcomitant
terms on NLADA’s Defender Council. NLADA is the
largest national,non-profit membershiporganization
devoting all of its resources to preservingtheavail
ability of effective legal assistance, both civil and
criminal, for poor and low income Americans.

Vince was appointed by U.S. Supreme Court Chief
Justice Rehnquist to the 15-person Federal Courts
Study Committee 1989-90 which focused on the fu
ture of the federal courts and published in April
1990 a comprehensive report. In August 1991 Chief
Justice Rehnquist appointed Vince to the U.S. Judi
cial Conference’s 9-personCommittee to Review the

Criminal JusticeAct 1991-93,which generated its
final report in January 1993. Vince is a member of
the Editorial Board of the Criminal Justice Section’s
magazine, Criminal Justice1989-present, and has
servedtwo consecutive one-yearterms as the Chair
of that Board 1991-93.

.. IN MEMORIA,.
William K. Burkhead

Bill’s family, friendsandthelegal commun
ity werestruckby a terribleloss on Sunday,
April 28. Bill died suddenly in his Louisville
home.Theday beforehe ran in the24th an
nual Louisville mini-marathon.

Bill spent all of his 50 yearson the run. In
6 yearsas a public defender he took one real
vacation. It lasted a week. He spent it with
his son, Brett, who had just graduated from
the Naval Academy. Like his son, Bill began
his career as a naval officer. He was a pilot,
who flew the P.3 aircraft which was used in
the surveillance of enemy submarines. For
tunately, Bill did not have to serve in
combat for he was not a warrior. By nature,
he was kind and gentle.

His style was to resolve differences through
open discussion. A wonderful speaker with
a smooth radio announcer’s voice, Bill was
an advocate for the poor. For awhile he had
a newspaper column in the Eddyville Her
ald. It was called Speaker’sWest, and was
used as a forum to give the people of West
ern Kentucky an opportunity to give their
views on any subject. He used his own voice
to start the Western Kentucky Chapter to
Abolish the Death Penalty.

In Louisville, he was known as the Cable
Guy because he produced 2 T.V. shows,
Crunch Zone 101 Louisville’s athletic teams
and their fans and City Skope featured
interesting people, places and things to do in
the Louisville area.

A videocamera was as much as part of Bill
as his right hand. Two of his best works
were a video on the plight of battered wo
men and a documentary of Lincoln’s youth
called Wherethe Twig wasBent.Another of
his productions was called Two Hours by a
KentuckyFire.

Bill didn’t call the people he represented in
prison clients. He called them his friends,
real people he treated with dignity and re
spect. Everyone always wanted to know how
Bill was doing. He was doing alright.
ThanksBill.

Hank Eddy, DirectingAttorney
DPA Eddyville Office
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DPA ChangesCapital Case
CompensationMaximum

We havehadin Kentuckyas long as I remem
ber a severe dilemma. On the one handwe
have been one of the poorestfunded public
defenderagenciesin the country.Onthe other
hand, we are a statewith the deathpenalty,
which requires immenseresources.The effect
of this hasbeenthat over the years,persons
accusedof capital crimes have been repre
sented by attorneyswith high caseloadsor
attorneyswhowereinadequatelycompensated.
Too often, the quality of counselappearsto be
resourcedriven.

There havebeennumerousresponsesto this
problems.Part of the responsehasbeenthe
increasein full-time offices acrossthe com
monwealthwherebetter-trained,more-exper
ienced lawyers havebeenable to representa
significant number of capital defendants.A
significantdevelopmentwas the creationof the
DPA CapitalTrial Unit someyearsagowhich
hasresultedin numerouspeoplebeingkeptoff
deathrow. What has remained,however, is
thatin all too many casesprivatelawyershave
representedpersons charged with capital
crimesandhavereceivedsomewherebetween
$2500 andmorerecently$5000for that repre
sentation. Also, in many instancespersons
havebeenrepresentedby a single lawyer re
ceiving the "cap" of $2500, or more recently
$5000.

One of the primary goals that I set out to
achieve when I becamePublic Advocate in
October of 1996 was to fund the defenseof
deathpenalty cases.While the Capital Trial
Unit continuesto do excellentwork, andwhile
full-time offices and contract counties are
providing excellent representationin capital
cases,one continuing problem has been the
$5000cap that theDepartmenthasbeenable
to pay private lawyers in deathpenaltycases
whenrequiredto securetheir representation.

In February of 1997, the AmericanBar Asso
ciation ABA Houseof Delegatespassedare
solution calling upon all deathpenaltyjuris
dictionsto begin a moratorium on executions.
The reasonsfor this call for amoratoriumwas

that thejurisdictions were not complyingwith

the numerousseriousconcernsthat the ABA
haspreviouslyexpressedregardingtheadmin
istration of capital punishmentin the states.
Despitetaking no position on whethercapital
punishmentwasadvisableor not, the fact that
thestateshadnot implementedcorrectivepro
ceduresforced the ABA to issuetheir call for a
moratorium. Specifically,themoratoriumwas
necessarybecausestateswere still executing
juveniles andthementally retarded,stateshad
not takenstepsto repair the damagedoneby
the closingthe Capital ResourceCenters,the
new habeasstatutecausedthe ABA concerns,
andfinally therewerecontinuedconcernsover
the arbitrarinessof the deathpenalty,includ
ing inherentracism,inadequatecompensation
for counsel,amongmany.

The ABA’s call for amoratoriumin the context
of my statedgoalsrequiredaction.As a result,
on April 21, 1997 atameetingof DPA’s Divi
sion Directors,asignificantstepwas takento
remedyone of the concernsexpressedin the
ABA moratorium.As of that date, DPA will
payup to $12,500.00for the representationof
a capital casefor each lawyer. Thus, up to
$25,00.O0will be paidto two private lawyers
for the representationof a capital case.Also,
DPA will beginto pay$50.00perhourboth in-
court andout-of-courtfor the representationin
thesecases.Thiswill alsoapply to appealsand
statepost-conviction.This hasnot beensped
fically funded in the past. There are many
casesfor which this compensationwill be
necessary.Therearemanyargumentsrelating
to the budgetagainst raising the cap in this
manner.However,I believeit is our moralim
perativeto ensurethat no oneland on death
row dueto the inadequacyof compensationfor
privatelawyers.It is now our responsibilityto
ensurethat this programworks, that experi
encedcapital lawyers are recruited,that law
yers are trainedwell, andthat this moneyis
well-spent in representingpersonscharged
with capital crimes.

Ernie Lewis, Public Advocate
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Kentucky Salaries:
Prosecutors v. Public Defenders

Inequitiesbetweensalariesfor public defender
managersand chief prosecutorscontinueto
grow despitesimilar responsibilities.

$11,000 Difference. A part-time Kentucky
prosecutorwho also hasa privatecivil practice
startsat nearly$11,000more than a full-time
Kentucky public defenderdirecting a multi-
county defenderoffice.

$30,000 Difference. A full-time prosecutor
makesover$30,000morethanafull-time pub
lic defender directing attorney of a multi-
county office.

CPI Increasesfor Prosecutors.A February
5, 1997 letter from the Kentucky Department
of Local Governmentrelateswhat the salaries
for Kentucky CommonwealthAttorneys and
Kentucky County Attorneys are for 1997, as
increasedbasedon the consumerprice index
changespursuant to Matthews v. Allen, 360
S.W.2d 135 Ky. 1962 andColemanv. Hurst,
11 S.W.2d 133 Ky. 1928.

$8,370 vs. $1,764 Increase.Salariesfor full-
time public defendersareset by the Kentucky
PersonnelCabinet.A DPA directingattorneyis
in chargeof a field office which coversmultiple
countiesand casesin both district and circuit
court. Since 1993, the CommonwealthAttor
ney’s salaryhasincreased$8,370. Since1993,
DPA’s starting directing attorney salary has
increased$1,764.

Why? Why the inequity in salariesbetween
Kentucky criminal justice professionalswith
suchanalogousresponsibilitiesand why is the
inequity so large?Does this reflect perceived
differences in responsibilities, or different
valuingof thesetwo critical roles,or a desireto
attractdifferent sortsof professionals?

I Prosecutors & Defenders 1997 1996 ] 1995 1994 1993

1 County Attorney
Prosecutorial & Civil Duties

$79,832 $77,294 $75,361 $73,411 $71,462

2 County Attorney
Prosecutorial Only

$47,899 $46,376 $45,216 $44,047 $42,877

3 Commonwealth Attorney $79,832 $77,294 $75,361 $73,411 $71,462

4 Part-TimeCommonwealth Attorney $47,899 $46,376 $45,216 $44,047 $42,877

5 DPA Directing Attorney
Full-time Starting

$36,984 $36,984
.

35,220 $35,220 $35,220

6 DPA DirectingAttorney
Full-time, CurrentAverage

$47,080 $46,376
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Governor Appoints Maureen Fitzgerald to
Head DPA’s Disability Rights Division

Governor Paul Patton today announcedthat
Maureen Fitzgerald will becomethe Director of
Kentucky’s Protectionand Advocacy Division
P&A. Ms. Fitzgeraldwill direct the activitiesof
an agencychargedby federalandstatelaw with
the dutyto providelegally basedprotectionand
advocacyservicesto Kentuckianswith develop
mental disabilities, mental illness, and other
physicaland cognitive disabilities.

The ProtectionandAdvocacyDivision is located
within the Departmentof Public Advocacyin the
Public Protection & Regulation Cabinet. The
Cabinetis headedby SecretaryLaura Douglas.
While an agency locatedwithin state govern
ment, the Protection and Advocacy Division
operateschiefly under the aegis of the federal
DevelopmentalDisabilities AssistanceandBill of
Rights Act andthe ProtectionandAdvocacyfor
Individuals with Mental Illness Act. Thesefed
eral laws are the chief funding sourcesfor the
Divisionand guarantyit theauthority andinde
pendencenecessaryto effectively investigate
instancesof abuseandneglectin stateandpri
vatetreatmentfacilities and to provide individ
ual andsystemiclegal representationto qualify
ing personswith disabilities in mattersarising
out of their disablingcondition.

After conductingan innovativeandexhaustive
nationalsearch,a six membersearchcommittee
madeits recommendationsto Ernie Lewis, the
state’s Public Advocate.Lewis interviewedthe
finalists and recommendedMs. Fitzgerald to
Governor Patton for appointment."I was de
lighted to be presentedwith a candidateof Ms.
Fitzgerald’s high standards, experience, and
energy.This vital agency is in good hands."
Commentingon this appointment,stateSenator
David Karem noted, "It’s encouragingwhen
governmenthastheopportunityto take the ‘best
and the brightest’ and promote from within."
Judge Patricia Walker-FitzGerald, Jefferson
Family Court, added, "Ms. Fitzgerald is an
excellent choice for this position, having
demonstrated,through years of service to this
agency,bothherfirm graspof the laws involved
and her strong managementskills. She is an
aggressiveadvocatewho is able to work well
with otheragenciesin an effort to bring all par
ties togetherto do what is in the bestinterestof

the client." Dr. SharonDavis,Directorof Federal
Programs for the Jefferson County Public
Schools,which serves10,000 studentswith dis
abilities,said,"MaureenFitzgeraldis anexcellent
choice for the Director of ProtectionandAdvo
cacy. Sheis very professionaland aboveall she
puts our childrenwith disabilitiesfirst."

Ms. Fitzgeraldis a 1974 graduateof the George
PeabodyCollegeof VanderbiltUniversitywith a
B.S. in specialeducation.She receivedher mas
ter’s of sciencedegreefrom the Kent Schoolof
Social Work at the University of Louisville in
1979. As a PeaceCorpsvolunteer in the 1970s,
Ms. Fitzgerald establisheda national special
education teacher training program in Costa
Rica. Shehasbeenan advocateanda supervisor
with the Kentucky P&A for 15 1/2 years,con
centrating in the special educationarena. lit
accepting the appointmentas Director of the
P&A, Ms. Fitzgerald said, "It is an honor to be
chosenby the Governorto lead the Protection
and AdvocacyDivision. I havespent my entire
careerworking on behalf of citizens who have
disabilities. I shall strive to ensure that P&A
continuesto provide representationto our citi
zenswith disabilities that is aggressiveand of
the highestquality." Curt Decker, the Executive
Director of theNationalAssociationof Protection
andAdvocacySystemscommented,"P&As were
establishedby Congressin directresponseto the
public outcry over the revelations of abuse,
neglect,andlack of programmingin institutions
for personswith disabilities, most notably the
Willowbrook State Hospital in New York in the
early1970s.The role of the P&As hasbroadened
over their 25 yearhistory. P&As representindiv
idualswho havedisabilitiesto ensurethat they
receive equalaccessto the sameopportunities
afforded all membersof society. Maureen has
been a dedicated advocate for people with
disabilities for many years and enjoys an
excellentreputationamongher peersnationally
for her skill, energy,and commitment.She has
the experience,vision, and determinationto be
an excellentdirector.It is gratifying to learnthat
GovernorPattonhaschosensomeonesofamiliar
with the Protectionand Advocacysystem and
the nationaldisability rights movementfor this
very importantposition."

C

C
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The Practice of Recusals

This is a reprint of an article by the ChiefJusticewhich
appeared in TheAdvocate,Vol. 11, No.2 February, 1989.
The article appears as it did in 1989 with the 1989 statis.
tics. It is being reprinted since it is one of the most
requestedarticles by our readers.

RecusalAffidavits Filed
Pursuant to KRS 26A.020

A. GENERAL
CONSIDERATIONS

KRS 26A.020

KRS 26A.020 reads:

1 When,from anycause,ajudgeofanycircuit
or district court fails to attend, or being in
attendancecannotproperlypresidein an action
pendingin the court, or if a vacancyoccurs or
exists in the office of circuit or district judge,
thecircuit clerk shall at oncecertify thefactsto
the chiefjustice who shall immediatelydesig
natea regular or retiredjustice or judgeof the
Court ofJusticeasspecial judge.If eitherparty
files with the circuit clerk his affidavit that the
judge will not afford him a fair and impartial
trial, or will not impartially decidean applica
tion for a change of venue, the circuit clerk
shall at oncecertify thefacts to the chiefjustice
whoshall immediatelyreview thefactsandde
termine whether to designatea regular or re
tired justiceor judgeof the Court of Justiceas
special judge. Any special judge so selected
shall haveall thepowersandresponsibilitiesof
a regular judgeof the court.

2 A retired justice or judge serving as a
specialjudgeshall be compensatedasprovided
by KRS21A110.

KRS 26A.020 is a legislativeenactmentwhich
directsthe Commonwealth’schiefjudicial offi
certo determinewhether anotherjudicial offi
cer should be disqualifiedfrom presidingat a
trial. The questionof whetherthis statuteis
unconstitutionalas being in violation of the
separationof powerssectiensof our Constitu
tion has never been judicially determined.
However, I, andformerChiefJusticessincethe
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statute’senactmentin 1976,havetried to com
ply with the statuteas a matter of comity.

K.RS 26A.020 allowsapartyto file with thecir
cuit clerk an affidavit that the presidingjudge
will not afford that party a fair and impartial
trial, or will not impartially decidean applica
tion for a changeof venue.

The statuterequiresthat oncethe affidavit is
filed with the circuit clerk,theclerk is required
to certify the factsandsendthe affidavit to the
Chief Justice.

Upon receiptof the affidavit, the ChiefJustice
must immediatelyreview thefactsswornto in
the affidavit, anddeterminewhetherthe facts
as set forth in the affidavit are sufficient, or
are insufficient, to require the recusalof the
sitting judge andthe assignmentof a special
judge.

KRS 26A.015

It is importantto notethat aseparatestatute,
KRS 26A.015, sets forth the grounds for the
disqualificationof ajudge. The groundsstated
in this statute are substantiallythe saneas
thoseset forth in ourRule,SCR4.3003C. It
is appropriate,when filing a motion with a
judge which asksthatjudge to recusehimself
or herself, to state grounds relied upon for
seeking disqualification as set out in KRS
26A.015. If you believe, in good faith, that a
judgeshouldrecusehimselfor herselfbecause
of oneor moreof the groundslistedunderKRS
26A.015, andyou file amotion with thejudge
for the judge to disqualify basedupon those
grounds,and thejudge overrulesyour motion,
thenyou mayalsohaveyour client, asa party,
file an affidavit with the circuit clerk, who will
send it to the Chief Justice pursuant to
26A.020.

Chief Justice Stephens
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Filing an affidavit under KRS 26A.020 is not
anappealto the ChiefJusticeof atrial judge’s
adverseruling on a motion to disqualify. It is
a separateanddistinct avenueavailableto a
party who doesnot think he or shewill get a
fair and impartial trial.

Underthepredecessorstatuteto KRS 26A.020,
which was KRS 23.230, the trial judge who
was the subjectof the motion to disqualify was

the onewho hadto judge the sufficiencyof the
party’s affidavit, and his decision as to the
affidavit’s sufficiency was reviewable on an.
appealof the wholecase.But if an affidavit is
filed pursuantto KRS 26A.020,the Chief Jus
tice rules on its sufficiency, and thereis no
appealfrom or reconsiderationof, the Chief
Justice’sruling on the affidavit providedfor in
thestatute.

Difference in Statutes

Pleasekeepin mind thatit is one thing when
an attorney,movingunderKRS 26A.015,files
a motion with ajudge askingthatjudgeto re
cusehimselfor herselffrom a case.In such a
case, the judge will rule on the motion of
recusal,or disqualification.

But it is a completelyseparatematter, m my
view, whena party files an affidavit with the
circuit clerk under SCR26A.020 swearingto
facts which support the contentionthat the
party will not receiveafair andimpartial trial.

Under.015, thejudgeruleson amotion,usual
ly signedby an attorney,to disqualifyhimself
or herself;while under .020, the ChiefJustice
determines the sufficiency of an affidavit,
signedby a party, to supportthe recusalof a
judge. Whenyou seekto disqualify, or recuse,
a judge from proceedingfurther in a matter,
you can either ifie a motion with the judge
under .015, or your client canfile an affidavit
with the Chief Justice via the circuit clerk
under .020, or you can do both. One doesnot
have any direct connection with the other,
exceptthattheyboth involve arequestto have
anotherjudge presideover thematter.

A motion, filed under KRS 26A.015 andruled
upon by the trial judge you are seekingto
recuse,becomesa ruling in the casewhich, if
designatedandraised,canbecomean issueon
appeallater on.

The questionof whethera ruling by the Chief
Justiceon a KRS 26A.020 affidavit, which is
adverseto a party who later appeals,can be
raised as an error on appealby the appel
lant--orwhetherthe appelleecan usesuch an
adverseruling to claim successon a disqualifi
cationissuethat is raisedby the appellanton
appeal--thesequestionshave,to my knowledge,
neverbeenjudicially determined.In order not
to haveto recusemyselfsomedaywhenthese
questionsmay arise,I will expressno opinion
on this matter!

B. PROCEDURE IN RULING ON KRS
26A.020AFFIDAVITS

Requirements for a Ruling

In order for the Chief Justice to rule on the
sufficiency of an affidavit filed pursuant to
KRS 26A.020,thestatutemustbe strictly com
plied with, and the following requirements
must be met:

a. there must be an affidavit with specific
facts,

b. signedby a party and not signedjust by
the party’s attorney,

c. which is filed with the circuit clerk,
d. timely with the discoveryof the facts,
e. the clerk mustcertify it, and
f. sendit directly to the Chief Justice.

The failure of theparty to sign the affidavit is
fatal

Once an affidavit, properly signedand certi
fied, is received in my office, I read it, and
decidewhetherthe factsset forth in the affi
davit are sufficient to recusethe judge andto
assignaspecialjudge.

One thing to rememberabout the statuteis
that it providesa meansfor seekingthe re
cusalof a trial judge,not an appellatejudge. I
haveneverruled on an affidavit seekingto re
cuse an appellatejudge, simply becausethe
wording of the statutemakesit clear that it
appliesonly to a ‘judge who will not afford [a
party] afair andimpartial trial."

It is also important to rememberthat, under
KRS 26A.020,the filing of an affidavit only is
required;the filing of a motion with the affi
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davit is not necessary,but neitheris it prohib
ited. An extensiverecord,however,shouldnot
be sentalongwith the affidavit.

In reaching a decision as to an affidavit’s
sufficiency, I rely upon two sources:1 the
grounds set forth for mandatory disqualifi
cationunder KRS 26A.015,and2 prior case
law dealingwith the subjectof disqualification
of judges.Of course,it is oftennecessary,even
after researchingthe statuteand prior case
law, to exercisediscretionin order to determine
whether the facts statedin the affidavit are
sufficient to recusea judge.

Service

The statuteitself doesnot requirethat a copy
of the affidavit be servedeither upon other
partiesto the actionor uponthe judge who is
subjectof the affidavit, nor doesit require that
noticeof the affidavit’s filing evenbe given to
the judge. However, I read our Rule, CR 5,
broadly enoughto require service of copies of
the affidavit upon all other parties to the
action,andupon the judge.

Whetheror not the affidavit hasbeenserved
upon the judge by the party filing it, after I
readthe affidavit, I will often direct someone
on my staffto call the judgefor the purposeof
informing the judge that an affidavit seeking
his or her recusalhas beenfiled, and to ask
the judge not to proceedwith the caseuntil a
ruling hasbeenmadeon the sufficiency of the
affidavit.

Therehavebeeninstancesin which thejudge,
after seeinga copy of a recusalaffidavit which
has been sent to me, wishes to formally re
spondto the affidavit. If a judgeinsists upon
makingsuch a formal response,I do not pro
hibit him from doing so,but I do not encourage
a judge to make a response.I am awarethat
the casesdecidedprior to the enactmentof the
presentstatute say that a recusal affidavit
muststandor fall upon its own facts, andthat
nothingoutsidethe affidavit canbe considered
in ruling on its sufficiency. Suffice it to say
thatin thosecases,the trial judgehimselfwas
ruling on its sufficiency,andnot the ChiefJus
tice. Hopefully, now that thereis an impartial
third party looking at the affidavit, I find that
a formal responsefrom ajudge who wishesto
makeoneis appropriate.
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Responsesto theaffidavit filed by otherparties
to the case,however,are not accepted,and if
theyaretendered,theyarenot considered.

Authority for Procedure

The only publishedproceduresthat I follow in
ruling on recusalaffidavits filed pursuantto
K.RS 26A.020 are found in the statuteitself.
Otherproceduresnot spelledout in thestatute
that are followed, such as calling the judge
once an affidavit is receivedto inform him or
her of its having been filed, or using the
groundsset forth in KRS 26A.015 as a yard
stick to determinean affidavit’s sufficiency,
havebeendevelopedby the ChiefJusticesince
the enactmentof the statutein 1976. The pro
ceduresfollowed havebeenfoundto work best
for the prompt andjust resolution of an affi
davit’s sufficiency, but the proceduresare not
published--theyarenot evenwritten down--and
exist only to expeditethe processof promptly
ruling on the sufficiencyof the affidavits fairly.

Occasionally, a recusalaffidavit will be filed
with me, andbeforeI havea chanceto rule on
its sufficiency, the trial judge will disqualify
himself or herselffrom the case. In such in
stances,which do not occurvery often,aruling
on theaffidavit is passedasmoot,andanorder
is enteredso ruling.

C. NUMBER OF AFFIDAVITS FILED
WITHIN LAST 12 YEARS

Total

From 1983 through 1987, our researchshows
that a total of 183 affidavits wereruled on by
the Chief Justice,pursuantto KRS 26A.020,
and therehavebeen10 affidavits ruled on so
far in 1988, for a total to dateof 193 affidavits
over thepast5 1/2 years.

By Year

a. 41 affidavits were ruled on in 1983;
b. 46 in 1984;
c. 45 in 1985;
d. 30 in 1986;
e. 21 in 1987;
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Year Civil Criminal

1983 24 17
1984 24 22
1985 28 17
1986 12 18
1987 14 7

D. REASONSRECUSAL AFFIDAVITS
WERE FOUND TO BE SUFFICIENT

Recusalaffidavitswerefoundto be sufficientto
assignaspecialjudgein the following illustra
tive cases.It is by no meansan exhaustivelist,
andis intendedonly to provideyou with some
examples.Rememberthat specific factsmust
be alleged in order for a recusal affidavit to
have a chance of being found sufficient to
recuseajudge:

Civil Cases

a. Personal Bias. A trial judge in a Term
ination of Parental Rights case was recused
when the affidavit filed by the Cabinet for
HumanResourcessetforth factswhich showed
that the trial judge, who wasdelayingtrial on
terminatingthe parentalrights of the mother
until a futuregrandjury consideredchargesof
child sexual abuseagainst the father, made
specific statementswhich showeda personal
bias towardthe Cabinetandthebestinterests
of the child.

b. ExpressinganOpinion Concerningthe
Merits of the Proceedings.A trial judge in
a negligencecasewas recusedwhen the affi
davit filed by the defendantsset forth facts
which showedthatthecounselfor theplaintiffs
in the negligencecasehadfiled on behalfof the
trial judgeabriefin a mandamusactionwhich
aroseduring the pendencyof the negligence
case.This affidavit was filed andruled upon
before our Rule, CR 76.36, was amendedto
specifically allow the real party in interestto
participatedirectly in an original action filed
in an appellatecourt. Therefore,an affidavit
basedonly upon this ground today would be
insufficient to recusethe judge.

c. Prejudice. A trial judge in a divorce and
custodymatterwasrecusedwhenthe affidavit
filed by thehusbandset forth concretefacts

which showedthatthejudgehadmadespecific
exparte statementsto the wife telling her not
to worry, thathe wouldseeto it thatshewould
get the property and the children.

Criminal Cases

a. ExpressinganOpinion.A trial judgein a
casein which the defendantwaschargedwith
the distributionof obscenematterwasrecused
when the affidavit filed by the defendantset
forth facts which showedthat the judge had
madepublic commentsto the pressabouthis
views on obscenityduringthe pendencyof the
action.Becausethis may havebeena possible
violation of the Code of Judicial Conduct, it
was thoughtthat thejudge shouldbe recused.

b. Expressingan Opinion. A trial judge,
who presided at an initial murder trial in
which the defendantwas convictedof murder
andsentencedto death,wasrecusedfrom pre
sidingat the retrial of the defendantwhenthe
affidavit set forth factswhich showedthat the
judgehadified atrial judge’sreport,mandated
by KRS 532.075, in which he necessarilyex
pressedhis views concerningthe weight of the
evidence,themeritsof theproceedings,andthe
appropriatenessof the deathsentencein the
first trial. After consideringwhatthejudgehad
written in the trial judge’s report, it was felt
that, in this particular deathpenaltycase,a
different trial judge should preside at the
retrial.

c. QuestionedImpartiality. A trial judgein
a case in which the defendantwas charged
with being a persistentfelony offender was
recusedwhenthe defendant’saffidavit showed
that the judge, in a prior "life" as a public
defender,hadrepresentedthe defendanton the
very charges and convictions being used to
enhancethe defendant’sstatus to PFO. The
affidavit also showedthat the defendanthad
filed a civil suit againstthe judge during the
trial the judge was a public defender.These
facts weresufficient to recusethejudgein this
case.

E. REASONS26A.020AFFIDAVITS
HAVE BEEN FOUND INSUFFICIENT

As you can tell from the statisticson recusal C
affidavits, manymore are found to be of affi
davitswhich havebeenfoundto be insuffi

By Category

I-

16
I I



TheAdvocate,Vol. 19, No. 3, May, 1997

cient. Again,theseareonly examples,for illus
trative purposesonly:

Civil Cases

a. Beliefof Afflant. A defendant’saffidavit in
a breachof contractcase,in which the affiant
was "led to believe" that the trial judge would
not afford a fair hearingon the retrial which
hadbeenreversedon appeal,was found to be
insufficient to recusethe judge. The phrase
"led to believe"did not statefacts uponwhich
a sufficiency ruling could be grounded.This
case illustrates a common failing of recusal
affidavits, andthatis, thatmerelystatingthat
one believes one cannotget a fair trial is not
nearly enough;theremustbe specific,definite
factsdetailedin the affidavit for sufficiencyto
be considered.

b. Judge’sFormer Law Firm Representing
Party. A plaintiffs affidavit, in a class action
in which negligencewas allegedto havecontri
buted to the flooding of a state capital, was
found to be insufficient to recusethe judge
when it set forth facts which showedthat the
trial judge hadpreviouslybeena memberof a
law firm which had, as a client, the class
action’s defendantutility company.The affi
davit wasinsufficientbecausethelaw firm was
not representingthis defendantutility com
pany in this particular controversyinvolving
the flood.

c. Demeanorand Tone of Voice. A plain
tiffs affidavit, in a case involving a dispute
over realestate,was found to beinsufficient to
recusethe judge when the affidavit alleged
that the trial judge’s "unwelcome demeanor,
toneof voice, andunfriendlyexpression"made
the litigant feel unwelcomein the courtroom.
In the usual case,an unfriendly look or stern
tone of voice will not sustain an affidavit to
recuseajudge.

Criminal Cases

a. Political Affiliation. A defendant’s affi
davit was found to beinsufficient to recusethe
trial judgewhenthe factsshowedthat thetrial
judge andthe father of dQfensecounselwere
currentlyinvolvedin a hotly contestedelection
for judge. Generally, political affiliation, or
beingin an electioncontest,is not a sufficient
enoughground,in andof itself, uponwhich to

adjudgea recusal affidavit sufficient to war
rant assigninga specialjudge.By the way, it is
also insufficient to recusea judge if the affi
davit statesthatthejudgeis ahuntingor fish
ing buddy, or is in the GardenClub with the
lawyer for the otherside!

b. PossibleTrial Error. A defendant’saffi
davit was found to be insufficient to recusethe
trial judgewhenthefactsshowedthatthe trial
judge raisedhis bond without first holding a
hearing. Even thoughthis may or may not
have beenan error on the part of the trial
judge, it is not a sufficient ground to recusea
judge under KRS 26A.020. Generally, trial
error will not be sufficient to recusea judge.

c. Timeliness of Affidavit. A defendant
charged with murder, kidnapping, robbery,
burglary, and then filed a recusalaffidavit 5
days before trial was scheduledto begin. The
affidavit alleged, first, that the trial judge, as
a formerprosecutor,prosecutedthe defendant
for anunrelatedcrime some4yearspreviously,
andsecond,that thejudge’s secretarywas the
sister-in-lawof thevictim of the crimes.This is
a closecase.The affidavit was foundto be in
sufficient becausethe defendantknew both of
thesefacts at his arraignmentbeforethe same
trial judge, which occurred several months
prior to theaffidavit beingfiled. The defendant
should have filed his affidavit as soon as he
knew of the factssupportinghis affidavit, and
becausehedid not,he waivedhis right to raise
thosegroundsin a KRS 26A.020affidavit. See,
Salisbury v. Commonwealth,Ky.App., 556
S.W.2d922 1977.

It is importantto file a recusal affidavit as
soonas you discoverthe facts usedto ground
the affidavit. It is alsoimportantto statein an
affidavit that is being filed nearto the time of
trial becauseyou havejust learnedof the facts
thatthe factsusedto groundthe affidavit have
just beendiscovered.You haveaduty to file a
recusalaffidavit underKRS 26A.020 timely.

F. CRITERIA USED TO
DETERMINE AN

AFFIDAVIT’S SUFFICIENCY

KRS 26A.015

Even though KRS 26A.015 sets out when a
judgeshoulddisqualify himselfor herself,and
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is separateandapartfrom therequirementsof
a recusal affidavit filed pursuant to KRS
26A.020,I find thatit servesasan ideal guide
in determiningthe sufficiency of recusalaffi
davits. If factsin arecusalaffidavit specifically
show any of the following, the affidavit will
generallybesufficient to recusethetrial judge:

a. personal bias or prejudice concerning a
party;

b. personalknowledgeof disputedevidentiary
factsconcerningthe proceedings;

c. expressinganopinionconcerningthe merits
of the proceedings;

d. serving as a lawyer in the matter in
controversy;

e. rendering a legal opinionasalawyer in the
matterin controversy;

f. practicinglaw with a lawyerwho servedas
a lawyer in the matterin controversy;

g. serving as a material witness concerning
the matterin controversy;

h. practicinglaw with a lawyer,or thejudge’s
commissioner,either of whom servedas a
material witnessconcerningthe matterin
controversy;

i. where the judge, or the judge’s spouseor
minor child, hasapecuniaryor proprietary
interest in the subject matter in con
troversy;

j. wherethejudge,or judge’sspouseor minor
child, has a pecuniary or proprietary
interestin a party to the proceeding;

k. wherethejudge,thejudge’sspouse,or a re
lative within the third degreerelationship
first cousinsto either of them,or the rela
tive’s spouse:1 is a party, or an officer,
director,or trusteeof a party; or 2 is act
ing as a lawyer in the proceedingandthe
disqualificationis not waivedby stipulation
of counselin the proceeding;or 3 is known
by the judge to havean interestthat could
be substantiallyaffectedby the outcomeof
the proceeding;or 4 is to the knowledge of
the judgelikely to be a materialwitness in
the proceedings;andfinally,

1. wherethejudgehasknowledgeof anyother
circumstancesin which his impartiality
might reasonablebe questioned.

first, be specific in settingforth the facts, and
be timely in having your party file the affi
davit. Remember,thejudge mustbe shownto
be partial to a party, and not to the party’s
attorney.

Prior CaseLaw

Becausetherehavebeenno casesthat I have
beenableto findwhich dealwith rulingsunder
KRS 26A.020 as enactedin 1976, it is neces
sary to usethe casesdecidedunder the prior
statute.

The annotationswhichfollow thestatutearea
guideto what will, andwhat will not, be suffi
cient to recusea trial judge. Though I do not
feel boundby all of thesecases--becausemost
of themwere decidedon the basis of the trial
judgehimselfor herselfruling on an affidavit’s
sufficiency,andnot the ChiefJusticeruling on
an affidavit’s sufficiency--Ido usethe casesto
determinegeneralrules of thumb. And you
should. too.

G. CONCLUSION

Not all of the issuesconnectedwith recusal
affidavits filed under 26A.020have evenbeen
raised, much less addressed.It is a special
statutoryprocedureto preventinjustice from
occurring becauseof a biasedtrial judge, or
becauseof one who could profit by his own
decision.However,aparty’smerebelief in bias
is not enough; the belief must be supported
with facts which show the bias.

CHIEF JUSTICEROBERT F. STEPHENS
SupremeCourt of Kentucky
Capitol Building
Frankfort, Kentucky40601
Tel: 502 564-6753
Fax: 502 564-5491

ChiefJusticeStephenswas an AssistantFayette County
Attorney, Fayette County Judge Executive. He was the
KentuckyAttorney General from 1975 until 1979. Justice
Stephenswas appointed by Governor Carroll to the
KentuckySupremeCourt in December,1979, andhas been
its ChiefJusticesince1982.

Any of thesefacts that can be shown in the
affidavit to existwill be sufficient groundsfor
recusal of the trial judge. I cannot over
emphasize,however,how importantit is to,
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NLADA’s Performance Guidelines:
Making Them Work for You!

Why botherto readNLADA’s Performance
Guidelinesfor Criminal DefenseRepre
sentation1995?

As a public defender/assignedcounseltrial
attorney,your caseloadnevershrinks -- it
multiplies anddivides.You constantlybattleto
successfullyjuggle the demandsof clients,the
courts,and the casesthemselves.

As apublic defendersupervisor/manager,you
maynot only be responsiblefor your own case
load, but you must also actively monitoryour
attorneys’casesandcourtrooms.You’re also
somehowexpectedto find time to coachstaff
attorneysandto conductcasereviews while
you struggleto maintainevencurrentresource
levels andsupportstaff.

As apublic defendertrainer,you maysqueeze
your trainerrole in betweencaseloadprepara
tion andcourtroomappearances.It’s frequently
impossibleto accuratelyevaluatestafftraining
needsor to developtraining programswith
written training materialson a limited or non
existent training budget.And let’s not even
mention staffcomplaintsabouttraining or be
ing "forced" to attendpresentations.

So, with all theseoverwhelmingdailyconcerns,
stresses,andproblems,why should we force
ourselvesto readNLADA’s Performance
Guidelines?

BecauseNLADA’s PerformanceGuidelines,
more thanother national standards,rules, or
guidelines,offer an excellent,comprehensive
andworthwhile definition of what constitutes
good solid trial lawyering. TheseGuidelines
give realistic meaningto the sixth amend
ment’sright to counsel,andthey articulatethe
ultimategoal for all trial counsel:"zealousand
quality representation."

19

OverallStructureof NLADA’S
PerformanceGuidelines

TheseGuidelinesdo not define the duties of
deathpenalty, post-convictionor appellate
counsel.Althoughtheyarespecificallydirected
to trial counsel,the Guidelinesoffer a standard
of performancethat maybe usedto define ef
fective assistanceof counselin briefs andat
post-convictionhearings.

NLADA’s PerformanceGuidelinesarecompre
hensivebut not exhaustive.The languageal
lows for flexibility. While someactions are
absolutelyessential,othersareleft to counsel’s
consideredjudgmentanddiscretion,andto the
particularities of practiceand law in the
jurisdiction.

The Guidelines are divided into nine sections
which I havecaptionedas follows:

Guideline Section1 --

Rule, Duties andEducation/Trainingof
Counsel

Guideline Section2 --

Pre-TrialReleaseProceedings

Guideline Section3 --

Counsel’sDuties of Initial Appearance,
PreliminaryHearing, andwith regardto
ProsecutionRequestsfor Non-Testimonial
Evidence

Guideline Section4 --

InvestigationDiscovery,Theoryof the Case

Guideline Section5 --

Pre-TrialMotions

GuidelineSection6 --

PleaNegotiations

Phyllis Subin
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Guideline Section7 --

Dutiesat Trial

Guideline Section8 --

Sentencing

Guideline Section9 --

Post-SentencingDuties

EachGuideline Sectioncontainsmultiple
guidelines,which, takentogether,define the
role, duties, andobligationsof defensecounsel.
After eachguidelinetherearereferencesto the
"Related Standards"that include nationally
recognizedstandards,codes that addressan
aspectof representation,statutes,regulations,
and policy manualsdevelopedby public defen
der andassignedcounselprograms.The Com
mentary,supportedby footnotesciting to pri
mary legal andsecondarymaterials,provides
anexplanation and rationale for each
guideline.

For all of uswho arecommittedto the delivery
of quality criminal defenseservicesat thetrial
level, the Commentaryandfootnotesalone
make the NLADA’s PerformanceGuidelinesa
mustread.TheCommentaryis thoughtful,well
reasonedandadditional justification for de
mandingthe resourcesandtraining oppor
tunities to supporta qualified staff. The
footnotesalsoprovide a treasure trove of
information, documentationandcasecitations
that all of us should find useful whencon
fronting judges,prosecutors,legislators,the
programfunding source,andthe press.

PerformanceGuidelines:
A Tool for the Trial Attorney

Everyday, in courtroomsaroundthe country,
indigentdefendantsarerepresentedby public
defendersor assignedcounselwho care about
their work andthequality of their repre
sentation.Unfortunately,some defenseadvo
cateshave not receivedsufficient training or
adequatesupervisionto know or to understand
all the tasksthat must be accomplishedto
provide quality representationfrom initial
appearancethroughpost-sentenceduties.

NLADA’S PerformanceGuidelinesarenot only
a learningtool, but alsoan operationsmanual
which offers a concretestatementof tasksfor
all phasesof representation.Even if you have

no training andno supervision,the Guidelines
providea full checklist of requirements,duties
and considerationsthat every trial attorney
must evaluateand, if appropriate,execute.

You may already do many of the representa
tional tasksthat are discussedin the Guide
lines. However,theremay be areaswhereyou
are less proficient. For instance,in many
places,motion practiceis not an activepart of
the attorney’srepresentationplan. Guideline
SectionFive offers an excellentdiscussionof
the decisionto file pre-trial motions; the types
of motionsthat may be considered;the filing
andarguing of pre-trial motions;andthe
subsequentfiling of pre-trial motions.

As a trial attorney,you maymotion the court
or your office casesupervisorfor funds to hire
an expertor an investigator.You considerthe
expertand/orthe investigatoressentialfor the
defenseof the case,but it is aconstant,uphill
battle for funds andresources.Use thesena
tional PerformanceGuidelinesas additional
justification for your requestby citing to
Guideline4.1, which callsfor expertassistance
"when necessaryor appropriateto: A the
preparationof the defense;B adequate
understandingof the prosecution’scase;C
rebutthe prosecution’scase."

Law school teachesus how to usestatutes,
caselaw,law review andother articles to
supportour arguments.Let’s now incorporate
nationalstandardsfor defenserepresentation
andperformanceinto our argumentsfor addi
tional caseresources.If thesePerformance
Guidelineshelp us to learnandgrow as trial
attorneys,let’s use them to improvejudicial
rulingsandto educateour ownsupervisorsand
managers.

PerformanceGuidelines:
A Tool for Trainers

As a public defendertrainer,I know thatmany
trainersconstantlysearchfor waysto quickly
andefficiently developqualitycriminal defense
advocateswhoexcelas"courtroompersuaders."

NLADA’s PerformanceGuidelinesare a first
ratetraining tool for newandexperiencedlaw
yers. Herein onecohesivevolumeis acomplete
statementof the tasksthatourlawyersshould
considerandexecuteat everystageof the trial

C

20



TheAdvocate,Vol. 19, No. 3, May, 1997

process.Successfulcourtroomperformancede
pendsupon excellenttrial preparationaswell
as courtroomadvocacyskills. The Guidelines
clearly explain all the preparationbuilding
blocks that facilitate a solid advocacy
performance.

Public defenderorganizationshavetradi
tionally focusedtheir training on courtroom
trial skills. Programssend attorneysto the
National Criminal DefenseCollegeor to
NLADA’s Trial PracticeInstitute,or create
their own in-houseadvocacyinstitutes. If in-
housetraining exists, it too favors trial
advocacyskills programming.

While theseprogramsprovide an excellent
learningexperience,theyignorewhat remains
amajor part of our practice: plea negotiation
andsentencingadvocacy.Drivenby changesin
state sentencinglaws mandatorysentence
statutes,guideline sentencing,habitualof
fender statutes,sentenceenhancements,and
victim rights legislation,many defendersor
assignedcounselincreasinglyengagein plea
negotiation to limit the horrific sentence
exposurethat our clientsface.

Using NLADA’s PerformanceGuidelinesas a
beginningdefinition of the skills andtasks
necessaryfor meaningfulnegotiationGuide
line SectionSix andfor successfulsentencing
advocacyGuideline SectionEight, we must
addtheseskill sessionsto ourtraining agenda.
We needto deal with the reality of casedis
position for many clients. Good negotiation
skills do not developby osmosis.Theymustbe
nurtured anddevelopedjust aswe work on
courtroomadvocacyskills. On too many occa
sions,we ignore or fail to recognizethe many
ways that our advocacyandpreparationfor
sentencehearingsmayimpactthe pre-sentence
report andthe sentencingjudge’s decision.
TheseGuidelinesdefine pro-activesentencing
advocacythat makeit one of the bestsections
for all attorneylevels.

Pro-activesentencingadvocacyoften means
that we must actively seekprogrammingthat
is analternativeto jail or prison. While some
defenderorganizationsemploy alternative
sentencingspecialistsor social workers who
assistthe attorney andwho work with the
client from evaluationto courtroompresenta

I I

tion,manydefenderofficesdo not havefunding
or sufficient funding to meetclient demand.
Again, let’s usethesenational Guidelines
Guideline8.1ascitedjustification in a motion
to the court for the necessaryfunds to hire an
alternativesentencingspecialist.

PerformanceGuidelines:
A Tool for Defender Organization

Managers andSupervisors

NLADA’s PerformanceGuidelinesare a must
readfor everyonewho has a managerialor
supervisoryfunction in an office.

The PerformanceGuidelines are a strong
weaponin our continuing battlewith funding
sourcesfor additional moniesandresources.
"Zealousandquality representation"requires
sufficient funding for lawyers andfor pro
fessional andadministrativesupportstaff as
well as expertsandalternative sentencing
advocates,assumingthat the latter mustbe
paidby the defenderprogramandnot by court
order. "Zealous andquality representation"
doesn’tnecessarilymeanbudgetbloat. Let’s
usethis representationgoal to definewhat is
basicandnecessaryfor a lean, sparepro
fessionallegalprogramwhichhasthe ability to
adequatelyserviceits client population.

TheseGuidelinesalsoassumethat our attor
neysandstaff receivesufficient, on-going
training, andthat theyare keptup to date on
relevantareasof substantivelaw, procedure
andpractice.No defenderprogrammay ade
quately.accomplishthis taskunlessit provides
an in-housetraining programwith qualified
trainerswhohavesufficienttimeandresources
to plan programs,to createinformation!
training materials,andto disseminatethat
informationwithin the organization.NLADA’s
PerformanceGuidelinesprovide additional
justification for the funding to createor to
improvea continuingin-houselegaleducation
program.

Somedefenderprogramshaveusedthese
Guidelinesas an "aspirational" goal to which
they are moving. Othershave employedthe
PerformanceGuidelinesasan"operationsman
ual." In either case,if our managershavea
responsibility to train andto superviseattor
neys whom they must alsoevaluate,then we
needa quality checklistdefinition of the repre
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sentationtasksthat our trial attorneysmust
accomplishat all levels of representation.
NLADA’s PerformanceGuidelinesprovidea de
finition which programsmayadoptin wholeor
in part or which they mayuseasreferencein
drafting their own guidelinesor standards.
Beyondjust an individual program’sadopted
PerformanceStandards,a few defenderpro
gramshavegone to either their state’s appel
latecourtsor to statebar associations,seeking
Court or Bar adoptionor endorsementof uni
form performanceguidelinesfor criminal de
fenserepresentationto guaranteeat leasta
minimal level of defenserepresentation.

Managersand supervisorsmay also use
NLADA’s PerformanceGuidelinesas a policy
tool to opposeor to supportproceduralpractice
changesinitiatedby thelegislature,the courts,
or the prosecutor.For instance,manyjuris
dictionsare moving to institutevideo arraign
mentsat initial appearance.Whetheryou de
cide to acceptor to opposethis change,mold
thesenew proceduresin waysthatprotectour
clients. Insist upon the funding of additional,
necessaryattorneyandadministrativestaff.
GuidelineSection2, Pre-Trial ReleasePro
ceedings,andGuideline Section3, Counsel’s
Dutiesat Initial Appearance,provide ample

justificationfor yourargumentthatameaning
ful right to counselmust be maintainedat
initial appearancevideo proceedings.

Conclusion

Why readNLADA’s PerformanceGuidelinesfor
Criminal DefenseRepresentation?Because,
whetheryou’re apublic defendertrial attorney
or assignedcounsel,trainer or supervisor!
manager,you canmaketheseGuidelineswork
for you. As aneducational,supervisory,policy
andpolitical tool,usingtheseGuidelinesmakes
sensefor all of us andfor ourclients. "Zealous
andquality representation"is neitherafantasy
nor a dream.NLADA’s PerformanceGuidelines
help makethat goal a reality.

Phyllis Subin
Chair,NLADA DefenderTrainers’ Section
AssistantProfessor
University of New Mexico Schoolof Law
1117 StanfordNE
Albuquerque,New Mexico 87131-1431
Tel: 505 277-5265
Fax: 505 277-4367
E-mail: subin@law.unm.edu

A Manual on DefendingWith the
Help of Mental Health Experts

Lawyerswho are successfulat representing
criminalsexcel at evidencingthehumanityof
their clientsto jurors, judges,prosecutorsand
the public. With increasingfrequency,those
lawyers effectively evidencetheir clients
humanitywith thehelpof a mentalhealthpro
fessional.

The Departmentof Public Advocacyhascol
lected significant articles,mostpreviously
publishedin DPA’s TheAdvocate,in theMen
tal HealthandExpertsManual 2d ed. 1997.

In the Manual, John Blume of Columbia,
SouthCarolinasetsout in detail the 5 stepsof
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acompetentforensicmentalhealthassessment
processas thenationalstandardof care:

5 StepForensic
Mental Health AssessmentProcess

1 An accuratemedicalandsocialhistorymust
be obtained.

2 Historical data must be obtainednot only
from the patient, but from sources
independentof the patient.

3 A thoroughphysicalexaminationincluding
neurological examination must be
conducted.

C
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4 Appropriate diagnosticstudiesmust be
undertakenin light of the history and
physicalexamination.

5 The standardmental statusexamination
cannotbe relied upon in isolation as a
diagnostictool in assessingthe presenceor
absenceof organicimpairment.

Perhapsthemostsignificantdeficiencyin men
tal healthevaluationsis the failure to havea
thoroughsocialhistory. In theManual,Robert
Walker, MSW, LCSWof Lexington,Kentucky
comprehensivelydescribesthe dimensionsof a
biopsychosocialevaluation.Criminal defense
attorneyslearninghow to be effective in these
timesunderstandthat social historiesare es
sentialfor reliableopinionswhich are capable
of persuadingthosemaking thedecisionsabout
our clients.

Jim Clark, Ph.D., a professorof social work
at the University of Kentucky, collaboratesin
the Manualwith othersto discussthe useof a
consulting,not testifying, expert, andalso to
detail an 8-stepprocessof attorney/expert
collaboration:

Step1:
AssessMental Healthor

Other ExpertiseNeedsof the Case

Step 2:
Finding andEvaluatingExperts

Step3:
Retainingthe Expert

Step4:
Preparingthe Expert for Evaluating

Step5:
The Direct Examination

of the Expert: Telling the StoryWell

Step6:
Preparingthe Expert for

Cross-Examination& Improving
Cross-ExaminationAnswers

Step7:
ReviseDirect Examination

Step8:
DevelopDemonstrativeEvidence

Lee Norton, Ph.D., MSW, of Tallahassee,
Floridahelps us learnhow to implementthe
severalgoals of mitigation interviews which
are: informational,diagnostic,therapeutic.Dr.
Norton tells us that "by telling our clients’
storieswe bearwitnessto humandevastation
and in so doing we createa ripple of healing
whichbeginsin eachof us.’

Marilyn Wagner,Ph.D., describesthe signi
ficant specialtyof neuropsychology,andwhat
traditionalpsychologymisses.

The Manual alsohasextensiveexamplesof
sampletestimonyfrom a socialworker,psycho
logist andpsychiatristwith an exampleof a
timeline.

A copyof the 195 pageManual,includingpost
age andhandlingcan be obtainedfor $29.00.

Pleasemakecheckpayableto KentuckyState
Treasurerandsendorder to:

Tina Meadows
Education& Development
100 Fair OaksLane,Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax:502 564-7890
E-mail: tmeadows@dpa.state.ky.us

1997Annual DPA Conference
MEMORABILIA SOUGHT

1997 marksthe 25th Anniversaryof the
establishingof theDepartmentof Public
Advocacy.Wewill becelebratingthesepast
25 yearsof work in representingindigent
clients accusedof committing a crime and
convictedof a crimeby seekingpeoplewho
havememorabilia- pictures,etc.-that they
would like to either donateor loan to the
Departmentto usefor this Anniversarycel
ebrationat our25th Annual Public Defen
der Training Conferencein Juneof 1997.

If youhaveanythingyou would like to don
ate or loan, pleasesendor contact:

Tina Meadows
Departmentof Public Advocacy
25th AnniversaryMemorabilia
100 Fair OaksLane, Suite 302
Frankfort, Kentucky40601
Tel:502 564-8006;Fax: 502 564-7890
E-mail: tmeadowsdpa.state.ky.us



TheAdvocate,Vol. 19, No. 3, May, 1997

Plain View

Maryland v. Wilson,
117 S.Ct. 882, 137 L.Ed.2d 41 1997

Cana police officer order a passengerout of a
lawfully stoppedvehicle? After the decisionin
this case,the answerunderthe FourthAmend
ment is yes.

Here,the policesawa rental car driving 64 in
a 55 mph interstatehighway. The car hadno
regularlicenseplate. The officer pulledthe car
over andgot out of his cruiser.The driver met
him halfway and gave the officer a valid
driver’s license. The officer told the driver to
show his rental agreement.Throughoutthe
process,two passengersin the carkeptlooking
at the officer, duckingbelow andreappearing,
sweating,etc. Eventually, the officer ordered
Wilson out of the car; when he got out, crack
cocainecamewith him. Wilson wasindictedfor
possessionof cocainewith intent to distribute.
Both the trial court and the appellatecourt
agreedthatthe searchandseizurewereillegal
due to the officer’s demandingWilson, the
passenger,to get out of the car.

The SupremeCourt grantedcert andreversed
in a 7-2 opinion written by the Chief Justice.
The Court relied upon their decisionin Penn
sylvaniau. Mimms,434 U.S. 1061977,where
the Court hadheld that the police may order
the driver out of a lawfully stoppedvehicle.
TheMimmsrule was extendedfrom the driver
to thepassengersin lawfully stoppedvehicles.

The Court relied upon the familiar balancing
test in reachingtheir decision,the samebal
ancingtestusedin Mimms. "On the public in
terestside of thebalance,the sameweighty in
terestin officer safetyis presentregardlessof
whetherthe occupantof the stoppedcar is a
driver or passenger...On the personalliberty
sideof the balance,the casefor the passengers
is in one sensestronger than that for the
driver. Thereis probablecauseto believethat
the driverhascommitteda minorvehicularof
fense,but thereis no such reasonto stop or
detainthe passengers.But as apracticalmat
ter, the passengersare already stoppedby
virtue of the stopof the vehicle."
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Of particularimportancein resolvingthis bal
ancing test was the possibility of violence to
the officer. "[Djangerto an officer from atraffic
stop is likely to begreaterwhentherearepas
sengersin addition to the driver in the stopped
car. While thereis not the samebasis for or
dering the passengersout of the car as thereis
for ordering the driver out, the additional in
trusionon the passengeris minimal. We there
fore hold that an officer making a traffic stop
may order passengersto get out of the car
pendingcompletionof the stop."

There were two Justiceswriting in dissent.
Justice Stevens saw astutely the immense
reachof the majority opinion.While requiring
the driver of astoppedcarto get out of the car
is lawful whenhe is suspectedof havingcom
mitted a violation of some sort, this case
"raises a separateand significant question
concerningthe power of the State to makean
initial seizure of personswho are not even
suspectedof havingviolatedthe law." Justice
Stevensnotedthat whereofficers can articu
late a threat from a passenger,assumedto
exist in this case,thenunder Terry v. Ohio,
392 U.S. 1 1968 the officer can require the
passengerto get out. "But the Court’s ruling
goesmuch farther. It appliesequallyto traffic
stopsin which thereis not even a scintilla of
evidence of any potential risk to the police
officer. In thosecases,I firmly believethat the
FourthAmendmentprohibitsroutineandarbi
trary seizuresof obviously innocentcitizens."
Justice Stevens strikes a cautionary note:
"How far this ground-breakingdecision will
take us, I do not ventureto predict. I fear,
however, that it may pose a more serious
threat to individual liberty than the Court
realizes." Justice Kennedy joined Justice
Stevensin dissent.

Ernie Lewis
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JusticeKennedy alsowrote a dissentingopin
ion. He too saw the reachof the opinion, al
thoughthe lens he usedwasthat of oneof the
Court’s most recentopinions. "The practical
effect of our holding in Whren, of course, is to
allow the police to stop vehicles in almost
countless circumstances. When Whren is
coupledwith today’s holding, the Court puts
tens of millions of passengersat risk of
arbitrarycontrol by the police. If the command
to exit were to becomecommonplace,the Con
stitutionwouldbe diminishedin amostpublic
way."

Oneinterestingquestionfor Kentucky practi
tioners is the effect of this case on Paul v.
Commonwealth,Ky. App., 765 S.W. 2d 24
1988. There,the Court found illegal a search
of a passenger arrested for constructive
possessionof marijuanafoundin the front seat
of a car lawfully stopped.The Court relied
uponboth theFourthAmendmentandSection
Ten, anddid not focuspreciselyon theauthor
ity of the officer to requirePaul to alight from
the car. Counsel should assert,however,that
Paul remainsgoodlaw underSectionTen, and
that Wilson doesnot endthe questionin Ken
tucky.

Combsv. Commonwealth,
1997 WL 70876Ky.App. 1997

A significant decision has been written by a
panel of the Court of Appeals. The case ori
ginatesout of MadisonCounty. Barry Combs
was arrestedfor DUI after the officer observed
his weavingandcrossingtheyellow line. Three
field sobriety tests were failed; thereafter,
Combs refusedto submit to a blood test. His
bloodwastakenasa resultof a searchwarrant
signed by a Madison County District Court
Judge.He was indictedfor DUI 4th, entereda
conditional plea of guilty, and appealedthe
seizureof his blood.

Combs’ primary complaint was that a search
warrantto obtainblood wasprecludedby KRS
189A.1051b becausetherehadnot beenan
injury accident.The Court, in a decisionwrit
ten by Schroderandjoined by JudgesMiller
andEmberton,agreedthat the statuteprohi
bitedthe issuanceof the searchwarrant.How
ever, the Court went past a readingof the
statute and held that KRS 189A.1051b is
"unconstitutionalto the extentthatit attempts
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to limit when a searchwarrant may be is
sued...anylegislativeattemptto defineor limit
whena searchwarrantmaybe issuedis an in
fringementupontheexecutivebranch’sright to
seeka searchwarrant,andthejudiciary’s right
to grantone basedon probablecause."

Combsalso complainedthat the seizureof his
bloodwas aviolation of dueprocessof law and
of his rights to be free from unreasonable
searchesand seizures.The Court again re
jectedhis complaint,sayingthat Schmerberv.
California, 384 U.S. 757 1966 is dispositive
whenit saidthata"blood testdoesnot violate
the FederalDue ProcessClause, the Fifth
Amendment[right] againstself-incrimination,
the Sixth Amendmentright to counselor the
Fourth Amendmentright to unlawful search
and seizure.""[It] is clearthat therewas no
FourthAmendmentviolation.A searchwarrant
was procuredbefore Combs’ blood was taken.
The issuanceof the searchwarrantwas based
on probablecause,therebyproviding further
protectionagainstan unlawful searchandseiz
ure. The blood was takenby trainedpersonnel
in a hospitalsetting...the intrusionof aneedle
to extractblood is minimal indeedin light of
the state’s interestin removing drunk drivers
from the roadanddeterringfuture drunkdriv
ers. Accordingly,we believethat taking of the
blood was reasonablefor Fourth Amendment
purposes."

The Combsdecisionclearlystatesthat search
warrantsbe issuedby the Courts in order to
obtain blood to prove a DUI. The Court has
statedthat it will not allow the legislatureto
make policy regardingthe issuanceof search
warrants.It will beinterestingto seewhether
this holdingwill extendto legislativeattempts
to restrict the applicationof the exclusionary
rule.

United Statesv. Allen,
106 F.3d 695 1997

In 1993, Allen rented a room at Days’ Inn
Motel in Shepherdsville,Kentucky. During his
stay there,his depositbecameinsufficient to
cover his telephonecalls. When calls to his
room were not answered,the motel manager
went to the room and discoverednumerous
bricks of marijuana. The motel manager
"locked up" the room, thereby not allowing
Allen to reenterthe room.The policewere

I I
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called; they entered the room with the per
mission of the motel manager. Thereafter,
Allen was arrestedas he walked up to the
room; a warrantwas issued, andAllen was
chargedwith possessionwith intent to distri
butemarijuana,possessionwith intent to dis
tributecocaine;useof afirearm. Allen’s motion
to suppresswas denied,andafter ajury trial,
he received100 monthsin a federalprison.

The Sixth Circuit affirmed in a decisionwrit
ten by JudgeO’Malley joined by JudgesMer
ritt andMilburn. The Court first noted that
the motel manager’ssearchof the room was
not prohibitedby theFourthAmendment.

Nextthe Court consideredwhethertheofficers’
warrantlessentry of the motel room was legal
or not. The Court recognizedthat Allen hada
"legitimate andsignificant privacyinterestin
the contentsof the motel room, andthis priv
acy interestwas not breachedin its entirety
merely becausethe motel managerviewed
someof those contents." However, the Court
statedthat becausethe managerhadutilized
a "lock-out" after discoveringthe marijuana
initially, this act, "divestedAllen of his status
asan occupantof the room, andconcomitantly
terminatedhisprivacyinterestin its contents."
Thus, when the managerconsentedto the
search,there was no violation of the fourth
Amendment.

Short View

1. Two courtshaveappliedthe rapidly shrink
ing FourthAmendmentto law enforcementof
ficers, both on standing,or reasonableexpec
tationof privacy,grounds.In Martin v. State,
60 Cr. L. 1349 Md.Ct.Spec.App.12/30/96,the
Court held that an officer hadno reasonable
expectationof privacy in the cruiser he was
allowed to take home. Thus, the warrantless
searchof the cruiserwhichresultedin evidence
of a sexualassaultwas ruledadmissible.And
in SacramentoCounty DeputySheriffsAs
sociation v. SacramentoCounty, 60 Cr. L.
1350 Calif. Ct. App. 3d Dist. 12/31/96,the
Court held that the placing of a video camera
in ajail in order to detectthefts was legal.

2. Statev. Harris, 60 Cr. L. 1363 Wis. Sup.
Ct. 12/27/96.Whena car is stopped,everyone
in the car has standingto challengethe stop,
according to the Wisconsin SupremeCourt.
This bright-line rule granting standing to
passengerswas characterizedby the Court as
part of a "growing trend in other state and
federaljurisdictions."

3. U.S. v.Humphrey, 60 Cr. L. 13995th Cir.
1/13/97. Underlimited circumstancesa war
rant can be issuedto search"all records"in a
homeorbusinesssearch."[T]he FourthAmend
ment requiresmuch closer scrutiny of an all
recordssearchof a residence;however,we con
clude that, in the presentcase, the search
warrantwasvalid in the light of the pervasive
natureof the fraud,the considerableoverlapof
the Humphreys’businessand personallives,
and the limitation of the warrant to records
pertainingto financial transactions."

4. State v. Richcreek, 60 Cr. L. 1402 Ariz.
Sup.Ct. 1/21/97.The stoppingof acar which
hadslowedat a one-caraccidentandthensped
off was illegal as not basedupon even a rea
sonablesuspicionof involvement in a crime.
"Randomvehiclestopsfor inspection,whennot
basedonreasonablesuspicionof criminalactiv
ity, constitutean impermissibleseizureunder
the Fourth Amendment...Hunches,intuition,
and ‘unparticularized suspicion’ are not
enough."

5. Evansv. State,60 Cr.L. 1448Md.Ct.Spec.
App., 1/29/97. A searchincident to a lawful
arrest requires a subjective intent to arrest.
Thus, where officers searcha suspecteddrug
dealer,let him go with the intent to thereafter
arrest him on "hit day," the searchincident
wasunlawfulandthe evidenceseizedhadto be
suppressed."Although theSupremeCourt dis
cussionsof this aspectof the searchincident
law havebeenskimpy...thelimited references
thathavebeenmadeinsist not only on thefact
of a formal arrest as the indispensablepredi
catefor a searchincident to lawful arrestbut
also insist that the arrest be ‘custodial’ in
nature and not simply a processing at the
sceneof the arrest."

6. State v. Putt, 60 Cr.L. 1455 Term. Ct.
Crim. App. 1/23/97. A visitor ata Tennessee
state penitentiary does not have a right to
leaveoncesheseesthe authoritiessearching
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vehiclesin the visitors’ parkinglot. A contrary ErnieLewis, Public Advocate

view wasreachedin Gadsonv. State,Md.Ct. 100 Fair OaksLane, Suite 302
App., 668 A. 2d 22 1995. Thus, this suspi- Frankfort, Kentucky 40601
cionlesssearchof Putt’s car which resultedin Tel: 502 564-8006
finding marijuanawas legal. Fax: 9502 564-7890

E-mail: elewis@dpa.state.ky.us

ASK CORRECTIONS:
Copies of Inmate’s File; Length Corrections Recordsare Kept

QUESTION#1: My client is currently housedat the KentuckyStateReformatory,
LaGrange,Kentucky. How would I obtain copiesof his ResidentRecordCard andother
documentscontainedin his file?

ANSWER #1: Inspectionof inmaterecordsis governedunderthe OpenRecordsLaw,
KRS Chapter61. KRS 61.878allows agenciessuch as ours to exemptfrom inspection
certain documentscontainedin our inmate files. Certain documentscontainedin our
inmatefiles areopenuponrequest.Certaindocumentsareclosedandgivenout only upon
an orderfrom a courtofcompetentjurisdiction.To requestdocumentsfrom aperson’sfile,
you shouldsubmitarequestin writing, identifying eachitem requestedby nameor with
reasonablespecificity. Your requestmaybeforwardedto thisoffice, or to the recordsoffice
at the institution in which your client is housed. Your requestwill be respondedto in
accordancewith the provisionsof the OpenRecordsAct. You will be advisedwhich items
requestedareopenfor inspectionand/orcopyingandwhichitemsaredeemedexemptfrom
inspection. The CorrectionsDepartmentmay chargea fee for the costof anycopy work.

QUESTION#2: My client’s grandfatherservedtime in the Kentuckyprisonsystem
in the early 1960s. He passedaway in 1966. My client is seekinginformation on any
family membersthat your prison recordsmay contain. How long do you keep these
records? How would I be ableto obtain this information?

ANSWER #2: TheDepartmentof Correctionsretainsinmatefiles for severalyearsafter
the personhascompletedall obligationof his sentence.Centraloffice inmate files are
retainedfor a periodof 75 years. Theinstitutionalinmatefiles areretainedfor five years.
Medical recordsareretainedfor aperiodof twentyyears.The openrecordslaw is intended
to provide free andopenexaminationof public records. However, it also providesfor a
certainright to personalprivacy.Informationconcerningaperson’sfamily membersmay
constituteanunwarrantedinvasionof their personalprivacy, andwould be exemptfrom
inspection under KRS 61.8781a. Dependingupon the nature of the request,we
normally require an order of a court of competentjurisdiction for the releaseof that
information.

David E. Norat
Director, Law OperationsDivision
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: dnorat@dpa.state.ky.us

________________________________________
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West’s Review

Jacobsv. Commonwealth,Ky.App.,
95-CA-2873-MR,95-CA-2785-MR,

Knott Circuit Court,
SpecialJudge F. Byrd Hogg, 2/7/97

JohnnyJacobsshotandkilled his wife. He was
tried and convicted of first degree man
slaughter. He was sentencedto the minimum
oftenyears.On appeal,Jacobspresentedthree
arguments.

The first argumentis that an improperproce
durewas employedto appoint a specialjudge
to try his case.This argumenthasthreesub-
arguments.In the first subargument,Jacobs
maintainedthatKnott Circuit JudgeJohnRob
ert Morgan had no valid groundsto recuse
himself.ApparentlyJudgeMorgandetermined
it wasnecessaryto recusehimself after mem
bersof the victim’s family questionedhis im
partiality. The Court of Appeals found that
under KRS 26A.0152eandCanon3C1 of
the Code of Judicial Conduct, SCR 4.300,
JudgeMorganis in the bestpositionto deter
mine whetherquestionsraisedasto hisimpar
tiality were reasonableand the Court of Ap
peals saw no reasonto secondguess Judge
Morgan’sdecision.The Court of Appealsnoted
that ‘[a]ffidavits describingthe circumstances
mandatingthe recusalarenot required."

In his secondsubargument,Jacobsarguedthe
appointmentof SpecialJudgeHogg was defec
tive becauseit occurredbeforeJudgeMorgan’s
recusal was effective. The facts reveal that
JudgeMorganenteredan orderof recusaland
an order certifying aneedfor a specialjudge
on May 31, 1994. The Chief Regional Circuit
Judgeassignedthe caseto JudgeHoggon June
14, 1994. This assignmentwas timely. How
ever, sometimein 1995, after JudgeHogg had
beenpresidingover the casefor more thana
year, a supersedingindictment, which was a
continuation of the original proceeding,was
returnedagainstJacobs.Newrecusalandap-
pointment orders were returnedbearingthe
new 1995 indictment number.However,when
thesenew ordersweresentto thecircuit clerk,
the appointment order was received a few
hoursbeforethe recusalorder. SinceJudge
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Hogghadbeenpresidingoverthe casefor more
thana year, the Court of Appealsfound this
fact patternto be a "minor proceduralerror, if
it was in fact an error," and did not affect
Jacobs’substantialrights.

In his third subargumentJacobspointed out
that the Chief Regional Circuit Judgelacked
authority to appoint a retired circuit judge to
sit as a specialjudge. The Court of Appeals
acknowledgedthat Jacobs’argumentwas cor
rect sinceonly the ChiefJusticehastheauth
ority to appoint retired judges as special
judges.SeeKy. Const. § 110, 1124 and KRS
26A.0201. Two membersof the three judge
panelfound that becauseJacobshadfailed to
questionthe authority of the Chief Regional
Circuit Judgeto appoint aspecialjudge until
his appeal,the argumentwas waived andre
versalwasnot required.A third memberof the
paneldissentedon the groundthatthematter
of the appointmentis jurisdictional and the
appointmentwasthusvoid from the beginning.

The secondargumenton appealwas that KRS
Chapter 507, which contains the homicide
statutes, is unconstitutionally vague. The
Court of Appeals,finding this issue was not
properly preservedfor review becauseJacobs
did not give the Attorney Generalnotice of his
challengeto theconstitutionalityof thestatute
before the trial court as required by KRS
418.0751,failed to addressthis argument.

Jacobsthird argumenton appealwas that the
circuit courterredwhenit deniedhis request
to be declareda victim of domesticviolenceand
to be exemptedfrom the restrictionsof KRS
533.060and439.3401.

The Court of Appeals pointed out that rather
thanrequestinganevidentiaryhearingon the
domesticviolence issue,Jacobselectedto rely

Julie Nanikin
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on the evidenceproducedat trial. [It shouldbe
noted that KRS 533.0601 states"the trial
judge shall conducta hearingandmakefind
ings to determinethe validity of the claim...."
making it appear an evidentiary hearingis
mandatory.]The circuit court foundthe record
did not supporta finding that Jacobshadbeen
a victim of domesticviolence becausehe did
not offer proof that he hadeversufferedphy
sical injury or serious physical injury as a
result of his wife’s actions,that he hadbeen
sexuallyabusedor assaultedas a resultof his
wife’s actions,or that he was in fear of immi
nent physical injury, seriousphysical injury,
sexual abuse,or assaultfrom his wife. See
KRS 403.720.AlthoughJacobs’did offer proof
his wife hadthreatenedto harmhim andburn
down their harm, Jacobswas not aware of
thesethreatsuntil after hehadshother.Thus,
withoutknowledgeof thethreatsatthe time of
the shooting,it was impossiblefor Jacobsto be
in fear of imminent harm at the time he shot
his wife. Thus, the Court of Appeals heldthe
circuit court did not err when it found that
Jacobswas not a victim of domesticviolence
and was not exempt from the provisions of
KRS 533.060and439.3401.

Jacobsconviction was affirmed.

Commonwealthv. Churchwell, Ky.App.,
938 S.W.2d 586 1977

This opinion was originally releasedas an
unpublishedopinionon December13, 1996,but
pursuantto the Commonwealth’smotion to
publish,the opinionwassubsequentlyordered
to be published.

The sole issue in this caseis whether a mis
demeanormarijuanatrafficking chargemaybe
punished as a felony pursuant to KRS
218A.14212by using a prior conviction for
trafficking in a different typeof illegal drug,or
whethera felony conviction under the statute
mayonly be obtainedby utilizing a prior con
viction for trafficking in the sametypeof drug,
i.e., marijuana.

The Court of Appeals stated that KRS
218A.01021definesa "secondor subsequent
offense"asonewhere"prior to his convictionof
the [presentlycharged] offense, the offender
has at any time been convicted under this
chapter,or under anystatuteof the United

States,or of any state relatingto substances
classified ascontrolled substancesor counter
feit substances Thus, the Court of Appeals
concludedthat when determiningwhethera
conviction for trafficking in marijuana con
stitutesasecondor subsequentoffensefor pur
poses of KR.S 218A.14212, no distinction
should be madebetweenprior convictionsfor
trafficking in marijuanaandprior convictions
for trafficking in otherillegal drugs.

Thus,the defendantChurchwell’spresentmis
demeanorcharge of trafficking in less than
eight ouncesof marijuanacouldbe enhancedto
a felony becausehe hadpreviouslybeencon
victedof trafficking in a controlledsubstance.

Accordingly, the casewasremandedto thecir
cuit court for further proceedingsincluding
reinstitution of the PFO II portion of the
indictment.

Smith v, O’Dea, Ky.App.,
939 S.W.2d353 1977

This case deals with the proper standardof
review for inmate declaratoryjudgmentpeti

After beingchargedand foundguilty by apri
sonadjustmentcommittee,which wasaffirmed
by the prisonwarden,of violating institutional
rulesregardingthe introductionof contraband
into the prison, Smith, an inmateat Eastern
KentuckyCorrectionalComplex,soughtjudicial
review in the Morgan Circuit Court.

Pursuantto KRS 418.040,Smith filed a peti
tion in theMorganCircuit Court for adeclara
tion of rights, andpursuantto CR 52.01, he
movedfor findings of fact andconclusionsof
law. The warden’s motion to dismiss Smith’s
petition for failure to statea genuinecontro
versy as required under KRS 418.040 was
granted. In a footnote, the Court of Appeals
statesthebetterpracticeis for the Corrections
Departmentto file a motion for summaryjudg
ment ratherthana motion to dismiss.

Smith appealedthe circuit court’s dismissalof
his petition to the Court of Appeals.

TheCourt ofAppealsstatedthe following to be
the appropriatestandardof review to be uti
lized by circuit courtswhenreviewinginmate

tions.
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petitions for declaratoryjudgment: "we be
lieve[d] summaryjudgmentfor the Corrections
Departmentis proper if and only if the in
mate’s petition andany supportingmaterials,
construedin light of the entire agencyre
cord including, if submitted,administrator’s
affidavits describingthecontextof their actsor
decisions, does not raise specific, genuine
issuesof material fact sufficient to overcome
the presumptionof agencypropriety, and the
Departmentis entitledto judgmentasamatter
of law." Applying this standard,the Court of
Appeals,agreeingwith the circuit court, con
cludedthat Smith’s allegationsdid not raisean
issueof materialfactanddid not entitle him to
the requestedrelief.

The Court of Appealsalsofoundthat the pro
perstandardof reviewto beusedby the circuit
court in reviewingprisondisciplinarycommit
tees’findings of fact is the "someevidence"in
the recordstandardutilized by federalcourts
ratherthanthe "substantialevidence"stand
ard basedon Section2 of the KentuckyCon
stitution proposedby Smith. Applying the
"someevidence"standard,theCourtof Appeals
foundthe evidencewassufficient to upholdthe
prison disciplinary committee’s decision to
sanctionSmith.

Thejudgmentof the circuit courtwasaffirmed.

Nemethv. Commonwealth,Ky.App.,
95-CA-2357-DG,

Oldham Circuit Court,
Judge Dennis Fritz, 2/14/97

Nemethwasarrested on July 4, 1994 for oper
ating afarm tractoron ahighwaywhile intox
icated. He was chargedwith DUT in violation
of KRS 189A.010.The district court dismissed
the chargeon the groundsthat a farm tractor
was not a motor vehicle under KRS 189A.010
andNemethshould havebeenchargedunder
KRS 189.520.The circuit court reversed.The
Court of Appealsgranteddiscretionaryreview
to determine whether Nemeth should have
been prosecutedunder KRS 189.520 rather
than K.RS 189A.010.

It should be notedthat sincethe date of the
chargedoffensethe statutedefining "vehicle"
hasbeenamendedto specificallyexcludefarm
tractorsfrom the definition of "motorvehicle."
SeeKRS 189.01018,189.01019b.However,
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this opinion is basedon the law in effect at the
time of the offense.

"Motor vehicle" is not definedin KRS Chapter
189A, but "vehicle" is definedin KRS Chapter
189. Thus, the Court of Appealsreasonedthat
theterm"motor vehicle" shouldbeconstruedin
accordancewith its common and approved
usage."Since a farm tractoris a vehicle,hasa
motor, and is frequently operatedon public
roads andhighways, common sensetells us
that a farm tractor is a ‘motor vehicle’ as that
term is usedin KRS Chapter189A."

The Courtof AppealsnotedthatHeathv. Com
monwealth,Ky.App., 761 S.W.2d 630 1988,
held a farm tractor was a "motor vehicle" for
purposesof KRS 189A.010,anda personoper
ating a farm tractor under the influence of
intoxicantscould be prosecutedfor DUT under
KRS 189A.010.

The order of the circuit court reversingthe
district court’s dismissalwas affirmed.

Brand v. Commonwealth,Ky.App.,
939 S.W.2d358 1997

Brandburglarizedthe homeof his ex-wife and
that of her boyfriend. He also madeharassing
phonecalls to each.Pursuantto a plea agree
ment,Brandpled guilty to one count of third
degreeburglary and two counts of harassing
communications.One count of burglary was
dismissed.He was sentencedto four yearsin
accordwith the Commonwealth’srecommenda
tion.

Prior to sentencing,the Commonwealthsub
mitted victim impact statementsfrom Brand’s
ex-wife and her boyfriend. Brand objectedto
the admissionof thestatementsandmovedthe
trial judgeto recuseherselfbecauseher know
ledgeof the contentsof the statementswould
prejudicehim at sentencing.The judge sus
tainedthe motionto strike thestatements,but
permittedBrand’sex-wife andherboyfriendto
testify at the sentencinghearingregardingthe
emotional and financial impact of Brand’s
crimes. The court deniedthe recusalmotion.

On appeal,Brandarguedit was error for the
trial courtto fail to recuseherself.TheCourtof
Appealsdisagreed,referringto Brand’srecusal
motion as "specious."
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Brandalso arguedit waserror to allow his ex
wife andherboyfriendto testify atthe sentenc
ing hearingbecausethe definition of "victim"
in KRS 421.500 includesfirst and secondde
greeburglary but not third degreeburglary.
The Court of Appeals rejectedthis argument
andstatedit "kn[e]w of nothingthat suggests
the trial court is without discretion to allow
thoseinjured as a resultof lessercrimes from
testifyingasto theimpactof the crime on their
lives; or for that matter from submitting im
pact statements.Theysimply arenot afforded
the right by statute."

The rulings of the circuit court were affirmed.

Combsv. Commonwealth,Ky.App.,
95-CA-2978-MR,Madison Circuit Court,

Judge Julia Adams, 2/21/97

Combs’ car wasobservedweavingandcrossing
the yellow line. When he was stoppedby the
police, he smelled of alcohol andopenedand
unopenedbeer bottles were seenin his car.
Three field sobriety testswere administered
andfailed.Combswasarrestedfor DUI. When
he refusedto submit to a blood test he also
refusedto submitto aurine testandabreath
alyzerto determinehis blood alcohol content,
the arrestingofficer preparedan affidavit in
support of a searchwarrant which was then
issuedby a district court judge. Pursuantto
the searchwarrant,Combs’bloodwas takenat
ahospitaltwo hoursafter the stop andarrest.

Combs motion to suppressthe blood test re
sultswas denied.Combsthenenteredacondi
tional guilty plea and was sentencedto two
yearsprobation.This arrestwasCombs’fourth
DUI arrestin four years.

The issue in this caseis whetherthe police
may use asearchwarrantto take blood from
an individual arrestedfor drunk driving pur
suantto the ImpliedConsentStatutewhenthe
individual refusesto submitto such a test.

Combs arguedthat KRS 189A.1051bauth
orizes a searchwarrant for the extractionof
blood from an individual who has refusedto
submit to abloodtestonly in casesin which
the DUI violation resulted in death or
physical injury. Sinceno one was injured or
killed in Combs’case,he arguedit waserror to
issuethe searchwarrant.

The Court of Appeals agreedthat the plain
languageofthestatutesupportedCombs’argu
ment.However, the Court of Appealsdeclared
thatportion of thestatuteunconstitutional"to
the extent that it attempts to limit when a
searchwarrantmaybeissued." Relyingon the
separationof powers doctrine, the Court of
Appealsheldthelegislature,throughthestatu
tory language,had usurpedthe power of the
judiciary to determinewhetherprobablecause
exists to issueasearchwarrant.

The Court of AppealsalsorejectedCombsdue
process challengesto the admission of the
blood test resultsas well as his challengeto
thetestasanunreasonablesearchandseizure.

Combs’convictionwas affirmed.

Pattersonv. Commonwealth,Ky.App.,
95-CA-000961-MR,Simpson Cir. Court,

Judge William Harris, 2/28/97

Patterson was chargedwith trafficking in a
controlled substance cocaine in the first
degree.The indictment allegedPatterson com
mitted the act of trafficking "by selling a
quantity of cocaine,a controlled substance,to
a confidential informant."

On the first day of trial the Commonwealth
moved to amend the indictment to read that
Pattersoncommittedthe actof trafficking "by
having a quantity of cocainein his possession
with intent to sell it.’ Pattersonobjected
statinghehadpreparedanentrapmentdefense
based on the indictment alleging he had
actuallysold the cocaineto the informant. He
said he would have abandonedthat defense
andarguedmerepossessionhadhe knownthe
Commonwealth’stheory was possessionwith
intent to sell. Thecourtoverruledthe objection
and permittedthe Commonwealthto amend.
The court found Pattersonwas not unfairly
prejudicedsincethe factswerethoroughlygone
into at the suppressionhearingandthereturn
on the searchwarrantshowedthe cocainewas
neveractually transferredto the informant.

The actual fact scenariowas that the infor
mant left Patterson’shouseunderthe pretext
of going to get the money to purchase the
cocaine after establishingon tape that Pat
tersonactuallyhadthe cocainein his house.

.
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After the informantleft, the policeenteredand
foundthe cocainein Patterson’shouse.

After being convictedby the jury, Patterson
movedfor anew trial andagainarguedhe was
prejudicedby the amendedindictment.

Sincethe purposeof the indictmentis to fairly
inform the accused of the nature of the
charges,the Court of Appeals searchedthe
recordto seewhat informationPattersonhad
prior to trial regarding the nature of the
chargesagainsthim. The Court of Appeals
pointedout thatPattersonhadnevermovedfor
abill of particulars;thusit concludedhe could
not complainaboutbeing unawareof the na
ture of the chargesagainsthim. The Court of
Appealsalso pointed out that the suppression
hearing,which wascited by the trial court as
evidencethatPattersonwasawareof theCom
monwealth’srevisedtheoryof the case,wasnot
part of the recordon appeal.The Court of Ap
peals further noted that in arguing his new
trial motion,Patterson’scounselconcededthere
was no evidenceto show that Pattersonhad
sold the cocaineandadmitted"I can’t sit here
andtell the court that I wasnot familiar with
the factual natureof the charge." Thus, the
Court of Appeals concludedPatterson’ssub
stantial rights werenot unfairly prejudicedby
the Commonwealth’samendmentof the indict
ment on the morningof trial.

Patterson’sconvictionwas affirmed.

Cardwell v. Commonwealth,Ky.App.,
96-CA-0927-MR, Christian Circuit Court,

Judge Edwin White, 3/14197

The charges against Cardwell were the result
of an automobile accident which caused the
death of one person and serious injuries to
another. Cardwell was charged with murder
and forst degree assault.Prior to trialon these
charges,Cardwell pledguilty to two separate
chargesof driving on a suspendedlicense.He
was sentencedto two years and three years,
respectively,which were orderedto run con
secutivelyfor atotal of five years.A jury found
Cardwellguilty of seconddegreemanslaughter
andfourth degreeassaultandsentencedhim
to ten yearsandoneyear, respectively.

The trial court wrote on his court docketthat
Cardwell was "sentencedto 10 yrs. on mans.

.1

sic 2nd & 12 months on 4th assaultplus
$500.00fine concurrentby operationof lawbut
consec.sic to sentencesof 5 yr alreadybeing
servedfor a total of 15 yrs." However, when
the actual final judgmentwas entered,it did
not mentionthe five yearsentenceon the sus
pended license charges or that the man
slaughtersentencewas to be served conse
cutively to the five yearsentence.

Upon discoveringthis mistake approximately
ten months later, the trial court, on its own
initiative and without notice, amendedthe
judgment to reflect that the ten year and
twelve month sentenceswere to run concur
rently with eachotherbut consecutivelyto the
five year sentenceon the suspendedlicense
chargesfor a total of fifteen years.

Cardwell’s RCr 11.42 motion, alleging the
amendedjudgmentwas void under CR 59.05
sincethe trial courtno longerhadjurisdiction
over the matter at the time it entered the
amendedjudgment,was denied.

On appeal,the KentuckyCourtof Appealsheld
the trial court’s actionsproperly fell underCR
60.01, which provides that clerical mistakes
anderrorsarising from oversightor omission
in judgments, orders or other parts of the
recordmaybe correctedby the court, sincethe
court’s docketclearlystatedthesentenceswere
to run consecutivelyfor a total of 15 yearsand
Cardwellwasawareof this fact.

The denialof Cardwell’sRCr 11.42motion was
affirmed.

Commonwealthv. Duncan, Ky.,
939 S.W.2d 336 1997

Duncanwasarrestedandchargedwith driving
on a suspendedlicense in violation of KRS
186.6202.After a benchtrial in district court,
the judge, relying on Commonwealthv. Dean,
Ky., 732 S.W.2d887 1987,foundDuncannot
guilty becausethe only evidenceintroducedby
the Commonwealthwas a certified copy of
Duncan’s driving history from the Kentucky
TransportationCabinet.

Pursuantto the Commonwealth’srequestfor a
certification of the law, the KentuckySupreme
Court held that acertified copy of the Trans
potation Cabinet’sdriver historyis sufficient
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proof, withoutmore, for aconvictionfor driving
on asuspendedlicenseunderKRS 186.6292.
Commonwealthv. Dean,supra,wasthusover
ruled. Commonwealth v. Willis, Ky., 719
S.W.2d 440 1986, was distinguishedsince
Willis involved the use of the Transportation
Cabinet’sdriving history to prove aprior DUI
"conviction," while in the instant case the
driving history was being usedto prove the
"status" of having a suspendedlicense.More
over, in somesituationsa driver’s licensemay
be suspendedwithout ever receivinga court
conviction.

Commonwealthv. Fint, Ky.,
95-SC-357-DG,on reviewfrom the

Court of Appeals,
Jefferson Circuit Court, 2/27/97

KennethFint stolemeatmeatfrom TheKroger
Companyon four differentoccasions.Fint used
his 1979 Ford pickup to transport the stolen
meat.WhenFint wasarrestedfor felony theft,
his pickup truck was confiscatedandheldby
the police pending final disposition of the
charges.SeeKRS 514.1304.Thetotalvalueof
the stolenmeatwas $18,000.00.The value of
the pickupwas $1,875.00.

Fint pled guilty to four countsof felony theft.

When Fint askedfor his truck back, the Com
monwealthmovedfor forfeiture of the truck
pursuantto KRS 514.1301. The trial court
deniedtheforfeituremotion becauseit believed
Fint wasalreadysentencedto a sufficient pen
alty which included paying court costs, a
$500.00supervisionfee, a $500.00public de
fenderfee and to doing 100 hoursof commun
ity service.In addition, the truckwas 14 years
old and Fint neededit for transportationto
comply with the terms of his probation; and
"forfeiture would be unnecessarilypunitive in
this particularcase."

The Commonwealthappealedandthe Court of
Appeals affirmedthe denial of forfeiture. The
KentuckySupremeCourt granteddiscretionary
review andreversed.

The KentuckySupremeCourt noted the for
feiturestatueusesthemandatoryword "shall."
Thus, once the trial court found that Fint’s
truck was usedin the commissionof the theft
or in the transportationof stolenproperty,the

trial courthadno discretionwhetherto order
forfeitureof the truck.

The Court furthernoteda punitive forfeiture,
such as the onein the instant case,is subject
to scrutiny to determine if it violates the
"excessivefines" clausesof the Eighth Amend
ment of thefederalConstitutionandSection17
of the KentuckyConstitution.

In order to answerthis question, findings of
fact mustbe madeas to whetherthe property
n questionwas usedin the commissionof the
offenseor in the transportationof stolengoods.
If so, then aditional findings must be made
using the guidlinesset out in Solemv. Helm,
463 U.S. 277, 103 S.Ct. 3001, 77 L.Ed.2d 637
1983, to concludewhetherthe forfeiturevio
lates he excessivefines clausesof the federal
andstateconstitutions.The trial court’s find
ings and conclusionswill be upheld unless
"clearly eroneous."

Applying the aforementionedanalysis to the
case at bar, the Kentucky Supreme Court
found that the truck was usedin the commis
sion of the offense of felony theft and in the
transportationof stolengoods. The Court fur
ther found that forfeiture of the truck, valued
at $1,875.00,wasnot greatly disproportionate
to the value of the stolenproperty which was
$18,000.00.The Court also comparedthe for
feiture in this caseto forfeitures imposedin
other Kentucky casesandfound it not to be
disproportionate.Nor did the Court find the
forfeiture disproportionate to forfeitures
imposedin casesin otherjurisdictions. Thus,
the Court concluded the forfeiture was not
excessive.

The Kentucky SupremeCourt reversedthe
opinionof the Court of Appealsandremanded
the caseto the JeffersonCircuit Court with
directions to ener an order forfeiting Fint’s
1979 pickup truck.

Robeyv. Commonwealth,Ky.,
94-SC-881-MR,JeffersonCircuit Court,

Judge ThomasKnopf, 2/27/97

Robey wasconvicted of first degreerape, first
degree burglary and being a first degree per
sistent felony offender. The victim’s version of
the charged offenseswas the following.
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The victim knew Robey and invited him to
spendthenight on the couchin her apartment.
Robeysaidhe would probably spendthe night
with a friend andleft the victim’s apartment.
However,beforethevictim wentto sleepin her
bedroom,sheplaceda pillow anda blanketon
her living room couch andleft her apartment
door unlockedin caseRobeychangedhis mind
and returned. Later that evening, the victim
was awakenedby a man in darkclothing and
agray ski maskat the side of her bedholding
a red filet knife to herthroat.Themantold her
to roll on her stomachandtake her pantsoff.
Sherecognizedthe man’svoiceasRobey’s. The
manhadsexualintercoursewith her andthen
told her to count to forty and left. The victim
immediately left her apartment,went down
stairsto a telephonebooth andcalleda friend.
The friend told the victim to immediatelycall
the police.

Robeytestified abouthisrelationshipwith the
victim, that she invited him him into her
apartmentandthey hadconsensualsexualre
lations.

Robeyraisedfour issueson appeal.

1. Prior to trial Robeyfiled a motion in limine
to preventthe Commonwealthfrom calling a
womanwho wouldtestify that Robeyrapedher
sixteen years earlier under a fact scenario
virtually identical to the one in the instant
case. Robey had pled guilty to raping this
woman.Robeycontendedthe prior crime was
too remote,irrelevant and highly prejudicial.
The trial court overruled Robey’s motion in
limine. Robeyagainobjectedwhenthe woman
was called to testify during the Common
wealth’s casein chief, and his objectionwas
overruled.

TheCommonwealtharguedthe evidenceestab
lished a pattern or schemedue to the simi
larity of the two incidentsandwasadmissible
to showidentity of the maskedindividual and
lack of consent.

TheKentuckySupremeCourtpointedout that
sinceRobey admittedhaving sexual relations
with the victim but claimedit was consensual,
identity was not an issue. The trial wasbas
ically a swearingconteston the issueof con
sent.
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The KentuckySupremeCourt engagedin bal
ancing the probativenessof the prior rape
againstits prejudicialnaturepursuantto KRE
403. The Court concludedthe testimonyof the
prior rapewas too remotein time to be admis
sible. It was highly prejudicial becauseany
inclination thejury might havehadto believe
Robey’s version of the allegedincident would
have beendestroyedby the testimony about
theprior rape.TheCourt reversedRobey’srape
conviction.

2. At trial, thevictim’s friendwaspermittedto
testify, over Robey’s objection that the testi
mony wasimproperbolstering,that the victim
washystericalandhyperventilatingwhenshe
[the victim] called her to tell her what had
happened,andthe friend hadto clam the vic
tim down to understandwhat the victim was
trying to tell her.The trial courtpermittedthe
friend to testify under the excited utterance
exceptionto thehearsayrule. KRE 8032.

On appeal,Robeyarguedthe evidencewas not
admissible under the excited utterance ex
ceptionbecausethe friend testifiedshecalmed
the victim down before the victim told her
whathadhappened.

TheKentuckySupremeCourt indicatedthe is
sue was not properly preservedfor review
becausethe groundraisedattrial wasdifferent
from the ground raised on appeal. [Caveat:
trial attorneysmuststateall possiblegrounds
for achallengeto evidencein orderto preserve
all possible argumentsfor appeal.] However,
the Court reviewedthe issueanyway since it
would arise on retrial. The Court held the
friend’s testimonywasproperlyadmittedunder
the excitedutteranceexceptionto thehearsay
rule.

3. Robeyarguedhe was entitled to a directed
verdictof acquittalon the first degreeburglary
chargebecausehe hadpermissionto be inside
the victim’s apartment.

DistinguishingTribbettu. Commonwealth,Ky.,
561 S.W.2d 662, 6641978, and relying on its
recent opinion in Hedgesv. Commonwealth,
Ky., 937 S.W.2d 703 1997, the Kentucky
SupremeCourt agreedRobeywasentitledto a
directedverdict. TheCourtreasonedas follows.
Robeyenteredthe victim’s apartmentwith her
permissionandthenenteredherbedroomand
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rapedher. Therewas no evidenceto indicate
his privilege to be in her apartmenthadbeen
withdrawn prior to his committing the inde
pendentact of rape. Unlike in Tribbett, supra,
Robeythenleft the apartmentwithout remov
ing any property belongingto the victim. The
Court notedthat "a crime againstproperty is
anessentialelementof burglary."

4. A qualified experttestified on the basisof
DNA testresultsthatsemenpresentinsidethe
victim’s vaginawas from Robey.Robeyargued
this testimonywas erroneouslyadmitted.The
Kentucky SupremeCourt stated that since
Robeyadmittedengagingin sexualintercourse
with the victim, but claimedit wasconsensual,
the DNA testresultsweremerely cumulative.
They did not establishthe act of intercourse
was committed without the victim’s consent.
Thus,althoughthe Court found "therewas no
needfor thistestimony,"it did not concludeits
admissionamountedto reversibleerror. [Al
though the Court did not explicitly state, it
should be assumedthis evidencewould not be
admissibleupon retrial.]

Robey’s rapeconviction was reversedand re
mandedfor anew trial, andhis burglarycon
viction was vacated and said count of the
indictment was dismissed.Upon retrial, the
victim’s friend’s testimonyabouther phonecall
with the victim would be admissible,but the
testimonyabout the prior rapecommittedby
Robey sixteen years ago and the DNA test
resultswould be excluded.

Commonwealthv. Taylor, Ky.,
95-SC-970-MR,FayetteCircuit Court,

Judge Mary Noble, 3/27/97

Taylor was charged with first degree sodomy
and first degree sexual abuse. Taylor was fif
teen and seventeenyears old at the time the
charged offensesoccurred. The victim was his
sister who was four and six years old, re
spectively. Taylor was over eighteenyears old
at the time he was convicted of both offenses
and sentencedto twenty years.

At the time Taylor was sentenced,the trial
court declared him to be a ‘juvenile sexual
offender" andsentencedhim to the Cabinetfor
Human Resources until his twenty-first
birthday.

Upon reachingagetwenty-one,the trial court
noted Taylor’s excellent performancein the
sexualoffenderprogramandgrantedhim pro
bation. The Commonwealth objected, and
appealedthe trial court’s order.

The Commonwealth maintained that KRS
532.0452 prohibited the trial court from
grantingprobationto Taylor. Thecitedstatute
statesthat "probation shall not be granted
to...a person convicted of.. .[flrst degree sod
omy]...and, who...has substantialsexual con
duct with a minor under the age of fourteen
years;or...occupiesaposition of specialtrust"
to the victim of the sexualconduct.

Since Taylor was a relative of the victim, a
memberof the samehouseholdas the victim,
and the victim was underthe age of fourteen,
Taylorwasnot eligible for probationunderthe
statute.

The KentuckySupremeCourt agreedwith the
Commonwealthand reversedthe order of the
circuit courtgrantingprobationandremanded
the caseto the circuit court for resentencing.

Commonwealthv. Griffin, Ky.,
94-SC-476-DG,Fayette Circuit Court,

Judge Mitchell Meade, on review
from the Court of Appeals, 3/27/97

Griffin pled guilty in circuit court and was
sentencedto five yearsprobation.A condition
of his probationwaspaymentof restitution to
the crime victims. Four yearsinto his proba
tion, the Commonwealthmovedto revokedue
to Griffin’s failure to keep up his restitution
payments.

At thehearingon the motion to revokeproba
tion, Griffin arguedthat if the court would
extendhis probation for five more years,he
wouldrecommencepayingrestitution.Thetrial
court agreedandextendedGriffin’s probation
for five moreyears.

Three years later the Commonwealthagain
movedto revokeGriffin’s probationfor failure
to makerestitutionpayments.After ahearing,
the trial court revokedGriffin’s probation.

Griffin thenfiled an RCr 11.42motionalleging
the trial court lackedjurisdiction, under KRS
533.0204,to revokehis probationbecauseit
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was more than five years after the original
judgmentwasentered.The citedstatutestates
that.a period of probationmaybe extendedor
shortenedby a court order, but a period of
probation, even with extensions, shall not
exceedfive years.

The trial court deniedGriffin’s motion andhe
appealed.The Court of Appeals agreedwith
Griffin and reversedthe trial court’s order
revoking Griffin’s probation. The Common
wealth filed a motion for disretionaryreview
which was grantedby the KentuckySupreme
Court.

The KentuckySupremeCourt analyzedtheun
derlyingpurposeof the statuteandfound the
five yearlimitation to be for the protectionof
the convicteddefendantand to preventsaid
defendantfrom being subjectedto a proba
tionary statusof indefinite duration. In addi
tion, the purposeof the statutewould not be
servedif it wasinterpretedto precludeaknow
ing andvoluntary waiverof the five yearlim
itation by a defendantin exchangefor avoiding
a revocation of his probation and imprison
ment. The Court stated that "[w]here, as in
this case,the period of probationis extended
beyond the statutory five year period at the
requestof the defendantin order to avoid a
moreseveresanctionfor violation the original
terms of probation,a statutoryinterpretation
which would disallow suchanextensionwould
be contrary to the defendant’sinterestsrather
thanprotectiveof them. In short,an interpre
tation that would allow an extensionof a pro
bationaryperiodknowingly andvoluntarily
requestedby a defendant is more in harm
ony with the underlyingpurposeof thestatute
thananinterpretationthatwouldnot allow it."

The KentuckySupremeCourt alsostatedthat
even if the trial court lacked jurisdiction
becauseof KRS 533.0204,Griffin is estopped
from challengingthe court’s exerciseof that
jurisdiction becausehe voluntarily requested
the five year extensionof his probation and
then accepted the benefits of the court’s
grantingof his request.

The opinion of the Court of Appeals was re
versed and the trial court’s order was re
instated.
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Prater v. Cabinet for Human Resources,
et. al., Ky., 95-SC-413-DG,

on review from Court of Appeals,
Magoffin Circuit Court,

Judge StephenFrazier, 3/27/97

This case concernsthe application andrela
tionship of the businessrecordsexceptionto
the hearsayrule, KRE 8036, and the public
records exception to the hearsayrule, KRE
8038.

The evidentiaryquestionsaddressedin this
opinion arosein the context of an evidentiary
hearing to terminate Appellant’s parental
rights.

At the hearing, the Cabinet for Human Re
sourcespresentedthe testimonyof threesocial
workers and its own casereport. Appellant
objectedto the introductionof the casereport
underKRE 8038B becauseit wasaninvesti
gative report preparedby CHR andoffered in
a casein which CHRwasa party. CHR argued
the reportwas admissibleunderthe business
recordsexceptionto the hearsayrule and the
trial court agreed.

Thecasereport includedhearsaystatementsof
oneof Appellant’s children and a niece of Ap
pellant’swife, bothof whom accusedAppellant
andhis wife of abusingthe children in ques
tion. The report also containeda letter from
Lane Veltkamp, a certified clinical social
worker, describinghis examination of Appel
lant’s wife’s niece and repeatingthe niece’s
allegationsthat Appellant and his wife sex
ually abusedtheir children.Medical reportsof
the physicalexaminationsof the childrenwere
also introduced. These medical reports also
repeatedthe niece’sallegationsthat Appellant
andhis wife abusedtheir children.

In its opinion, the Kentucky SupremeCourt
statedthat KRE 8038B did not result in
automaticexclusionof the CHR casereport. If
the reportcould meetthe stricterfoundational
requirementsset out in KRE 8036, thenthe
casereportcould be admitted.The Court noted
the definition of "business"in KRE 8036 was
broad enoughto encompassa public agency
such as CHR. The Court further notedthat if
a particular entry in the report was inad
missible for anotherreason,then the infor
mationdid not becomeadmissiblejustbecause
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the entire report could be admitted as a
businessor apublic record.

Citing its prior decisions in Alexander v.
Commonwealth,Ky., 862 S.W.2d 856, 862
1993 andSharp v. Commonwealth,Ky., 849
S.W.2d 542 1993, the Court acknowledged
that hearsaystatmentsmadeby children to
social workers in the courseof an abusein
vestigationare not admissiblesimply because
they are memorializedin a CHR casereport.
Thus,the Court admittedthat the CHRreport
containing the niece’s and one child’s accu
sationsof abuseby Appellantandhis wife was
inadmissiblehearsay,whethertestified to by
the social worker or reported by her in her
CHR report.

However,theCourtconcludedthatsinceAppel
lant only objected to the introduction of the
reportunderKRE 8038B anddid not speci
fically object under the doublehearsayprohi
bition in KRE 805, theerrorwasnot preserved
for review, andthe introduction of the report
was not groundsfor reversal.The Court like
wise heldthe introductionof the niece’s hear
say statementscontainedin LaneVeltkamp’s
reportwerenot groundsfor reversal.As to the
socialworker’s testimonythat the child’s and
theniece’sstatementswereaccuratelyreported
in the casereport, the Court held "the repe
tition of incompetentevidencepreviously ad
mitted without objectionis harmlesserror."

The Courtheldthe medicalreports,containing
theAppellant’schild’s statementstothe doctor,
wereadmissibleunderKRE 8034 andDrumm
v. Commonwealth,Ky., 783S.W.2d3801990,

J

thus avoidingthe prohibition againstthe ad
mission of doublehearsayin KRE 805. As to
the allegationsof abuse made by the niece
containedin the doctor’s report, the Courtheld
their admissionwas harmlesserror sincethe
sameinformationhadalreadybeenintroduced
over an improperobjection.

[Trial attorneysbeware: theCourt’s holdingin
this caseappearsto be an extension of the
Court’s holdingin Robeyv. Commonwealth,de
cided 2/27/97. You must cite all possible
groundsfor the admissionor exclusionof evi
denceat trial. If you fail to do so, your client’s
conviction will be upheld on appeal even
thoughthe Court rules the evidencewas ad
missible or excludable for a different reason
thanyou offeredto the trial court.]

In this case, the Commonwealth offered the
evidenceunderthe businessrecordsexception
to the hearsayrule. The Appellant arguedthe
records were not admissible under KRE 803
8B. The trial court admitted the records.
The Kentucky Supreme Court held the records
were inadmissible double hearsay under KRE
805, but since the Appellant did not object to
the admission of the records on this ground,
the Court upheld the trial court’s ruling which
resulted in the termination of Appellant’s
parentalrights.
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Kentucky CaseLaw on Driving
Under the Influence: The Year in Review

1996 and early 1997 saw the Kentucky Sup
reme Court and Court of Appeals issuenuin
erousdecisionsin the areaof DUI law. While
analysisof the caselaw indicatesthat amaj
ority of thesedecisionswererenderedagainst
DUI defendants,the newswas not all bad for
defenseattorneys. The following is a list of
significant casesthat may be helpful to any
attorney’sDUI practice.

ConstitutionalRights

Oneareawhich Kentuckycourtswere willing
to side with DUI defendantswaswhen it in
volved the denialof constitutionalrights.Two
recentCourt of Appeals decisionsset aside
convictions becauseof infringements on the
defendants’right to counseland to trial by
jury.

RonaldEakenwasconvictedof DUI fourth of
fense and was sentencedto three years in
prison. The defendantappealedclaiming the
trial court erred by not suppressinga prior
DUI in which he was unrepresentedby coun
sel. SeegenerallyBoykin v. Alabama,395 U.S.
238, 89 S.Ct 1709,23 L.Ed.2d274 1969. In a
publishedopinion, the Court of Appealsheldit
was reversibleerror to allow aprior conviction
to enhancea DUI when the defendant"re
ceived a sentenceof imprisonment without
beinginformedof his right to counsel."Eaken
v. Commonwealth,95-CA-511-MR, 1996 WL
324448Ky.App. 1996. The Court notedthat
the defendant’sjail sentenceof one day was
sufficientto triggerthe right to counselthereby
requiring the Commonwealthto rebutthe de
fendant’stestimonythat he wasnot advisedof
his right to counsel.Furthermore,the Court
rejectedthe Commonwealth’sargumentthat
Kentuckytrial courtsareno longerrequiredto
conducta hearinginto the constitutionalun
derpinningsof ajudgmentof convictionoffered
for enhancementpurposes.SeeMcGuire v.
Commonwealth,885 S.W.2d 931 Ky. 1994.
Eakenheld that when a "complete denial of
counsel" is claimed the conviction may be
attackedcollaterally.

In an interesting unpublished opinion, the
Court of Appealsreverseda misdemeanorDUI
convictionbecausethe defendantwas forcedto
waive his right to a jury trial andrepresent
himself at a bench trial. Ray v. Common
wealth,95-CA-000814-DGKy.App. 1996.The
defendant’sattorneywas unableto appearon
the date of the jury trial becauseof another
court commitment.Thedefendantappearedbe
lieving his casewas to be continuedbecause
his attorneywas not present.The judge re
fusedto continuethe caseandgavethe defen
danttwo hours to producehis attorneyor hire
anotherone. Whenthe defendantwas unable
to do so, he agreedto waive his right to a jury
trial andrepresentedhimselfat abenchtrial.
The Court of Appealsconcludedthat this was
adeprivationof the defendant’sSixthAmend
ment right to counsel."[The defendant]sitting
aloneatcounsel’stable,undoubtedlyperplexed
at theprospectof representinghimselfat trial,
was askedwhether he wanted to waive his
right to ajury trial. Undersuchcircumstances,
the waiverof his right to atrial by jury cannot
be saidto havebeenknowingly andvoluntarily
made."

Blood Evidence

Numerouscourtshaverecentlywrestledwith
the needto balancegovernmentaldesiresfor
the collectionof evidencewith individual priv
acy concerns.In Kentucky, these competing
interestshave surfacedin regard a person’s
right to refuseblood testingfor suspectedDUI.

The SupremeCourt first addressedthis issues
inBeachv. Commonwealth,927 S.W.2d826
Ky. 1996. The issueraisedon appealby the
defendantwas whetheror not a peaceofficer
had the right to require a suspecteddrunk
driver to take a blood testbefore offering the
defendanta breathtest.The defendantargued
thatthelanguageof KRS 189A.1035 requires

T.J. Wentz
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the officer to give abreathtestfirst in order to
eliminate the "unfettered discretion" of the
officer in choosing the proper test. KRS
189A.1035 states that "[wihen the prelim
inarybreathtest,breathtest,or otherevidence
gives the peaceofficer reasonablegroundsto
believe there is impairment by a substance
which is not subjectto testingby abreathtest,
then blood or urine tests, or both, may be
requiredin addition to a breath test, or in lieu
of a breath test." The SupremeCourt rejected
this contentionby stating that "{t]here is no
priority expressedin the statute and no pre
ferred method for determining blood alcohol
content." Therefore, the Court held that the
implied consentstatuteis meantto cover all
forms of testing and the officer can choose
which testto administer.

However, the Beach courtwent on to explain
that evenif an implied consentviolation had
occurredthe exclusionof the bloodtestresults
would not havebeenproper. ‘Exclusionof evi
dencefor violatingthe provisionsofthe implied
consentstatuteis not mandatedabsentanex
plicit statutorydirective. Evidenceshould not
be excludedfor violation of the statute’spro
visions whereno constitutionalright is invol
ved." This dicta most assuredlyaffectedthe
Court of Appealsin two decisionsrenderedin
1997.

In Combsv. Commonwealth,95-CA-2978-MR
Ky.App. 1997, the issue presented was
whetherpolice could usea searchwarrant in
order to take asuspecteddrunkdriver’s blood
after the suspecthadrefusedto submitto such
a testpursuantto the implied consentstatute.
Combsargumentwassimple.Theimplied con
sent statutegave any defendantthe right to
refusetesting,for whichpenaltiesattachedand
such refusalcould be introducedat trial. And
KRS 189A.1051bclearlystatesthat asearch
warrantcould be obtainedto override a per
son’s refusalwhen thereis an accidentwhich
results in a personbeing killed or suffering
physical injury. In this case, there was no
accident,no injury andno death,therefore,he
hadthe statutoryright to refusetesting.The
Courtof Appealsagreedthathisinterpretation
was consistentwith the plain meaningof the
statute,but overruled the appealby finding
thatKRS 189A.1051b was"unconstitutional
to the extent that it limits when a search
warrant may be issued, as violative of the
separationof powersdoctrine."
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The Court of Appealswent on to addressany
constitutionalconcernsraisedby the forcible
extractionof the defendant’sblood. Relyingon
the United StatesSupremeCourt’s decisionin
Schmerberv. California, 384 U.S. 757, 86 S.Ct
1826, 16 L.Ed.2d 908 1966, the court found
no fourth amendment violation. However,
Combsdid recognizethatSchmerberset limits
on whatis reasonableconductunderthe fourth
amendment:"It would be a differentcaseif the
police initiatedthe violence, refusedto respect
a reasonablerequestto undergo a different
form of testing, or respondedwith inappro
priate force." Combsciting Schmerber384 U.S.
at 760 fn. 4. However, the facts in Combsdid
not establishanyof theseexceptions.

Thereis caselaw indicatingboundariesto the
Schnterberopinion. In Hammer v. Gross, 932
F.2d 842 9th Cir. 1991, the court upheld a
jury verdict awardingmoneydamagesfor civil
rights violations where the police forcibly
extractedblood from a defendantwho had
agreedto take a breathalyzertest. The jury
found that handcuffing the defendantto the
chair, wrestling the defendantto the ground
andpoking him with a needlewas unreason
able force in light of the defendant’swilling
nessto undergoanotherform of chemicaltest
ing.

Finally, in an unpublishedopinion citing the
SupremeCourt’sSchmerberdecision,the Court
of Appealsrefusedto suppressthe resultsof a
blood test drawn from a defendantwhile he
wasunconsciousandbeforehe wasplacedun
derarrest.Burton v. Commonwealth,95-CA-
3362-MR Ky.App. 1997. The defendant
arguedthatbecausehe wasnot underarrestat
the time theblood samplewaswithdrawn,the
implied consentprovisionswerenot applicable
to him. The Court rejectedthis claim because
the officer had"probablecauseto believethat
the [defendant]wasguilty of afelony involving
drunkendriving." The Court of Appealsheld
that ‘liblaseduponprobablecauseandthe exi
gent circumstancesappearingin this case,it
was not necessarythat the police first arrest
the unconscious[defendant]before seekinga
testof his blood."

Jury Trial Issues

Becauseof the large deviation in how other
jurisdictionshandleDUI evidencein trial, the

.
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KentuckySupremeCourtandCourt of Appeals
issueda number of opinions to clarify legal
issuesherein Kentucky.

The opinion which renderedthe greatestim
pacton how DUT jury trials areconductedwas
Commonwealthv. Ramsey,920 S.W.2d 526
Ky. 1996.The KentuckySupremeCourt held
that prior convictionsfor DU1 werenot admis
sible during the guilt phaseof the trial on a
charge of felony DIM. The Commonwealth
arguedthat theyneededto introducethe prior
offensesin the guilt phasein order to show
that this was, in fact, a fourth offense and
thereforea felony. The RamseyCourt rejected
the needfor introductionof the priors in the
case-in-chiefbecauseof the"unduly prejudicial"
nature of the evidence.The Court concluded
that theprior offensesshouldbe introducedin
aseparate,bifurcatedhearingheld after guilt
or innocenceon the presentDUI chargewas
established.

In Dedic v. Commonwealth,920 S.W.2d878
Ky. 1996 renderedthe sameday asRamsey,
the SupremeCourt appliedthe exactsamerea
soningto misdemeanor,multiple offenseDUI
charges."Therefore, we hold that in misde
meanorDUI trials, evidenceof previousDUI
convictions shall not be introduced until a
guilty verdict is renderedon the underlying
charge." In an unpublishedopinion the Court
of Appeals also extendedthe reasoningof
Ramseyto multiple offense,driving on a DUI
suspendedlicense charges.Thomasv. Com
monwealth, 95-CA-0768-MR Ky.App. 1996.
Although the Courtfoundthattheintroduction
of the prior KRS 189A.090 violations was
"harmlesserror," the Court agreedthat the
"convictions were not admissible during the
guilt phaseof [the defendant’s]trial, and that
theycould only be usedduringthe sentencing
phaseof the proceedings."

The SupremeCourt publishedan important
decision in Septemberof 1996 regardingthe
Commonwealth’s statutory election require
ments,the needfor experttestimonyto prove
theabsorptionrateof alcoholandrelateit back
to the time of driving, andthe proofnecessary
to introduceblood alcohol results. Common
wealthv. Wirth, 936 S.W.2d78 Ky. 1996.

As we all know, a personcan be convictedof
DUI in either of two ways: 1 if he or she
operatesor is in physicalcontrol of a motor
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vehiclewhile the alcoholconcentrationin his or
her blood or breath is .10 or greaterKRS
189A.010lXa; or 2 if he or sheoperatesor
is in physicalcontrol of a motor vehiclewhile
underthe influenceof alcohol KRS 189A.010
1b. Thetrial court ruledthatthe Common
wealthcould not proceedunderboththeoriesin
the sametrial, but hadto "elect" onetheory or
the other. In Wirth, the SupremeCourt re
jected this by stating that "[wJhere there is
evidenceto prove one or more theoriesof the
case,the Commonwealthmaypresentall such
evidenceandhave the jury render a verdict
thereon." However, the Court did note that
"fundamental*fairness" requiredto Common
wealth to providenotice to the defenseunder
which theoriesit intendedto proceed,and a
"blanket noticecoveringall possibleviolations
without regardto the availableevidencewould
defeatthe purposeandbe tantamountto no
noticeat all."

Wirth ruled that the Commonwealthwas not
requiredto presentexperttestimonyby which
thebreathor blood testwould be relatedback
in time to the point of motor vehicleoperation
to establisha prima facie "per se" violation.
The Court recognizedthat manyjurisdictions
require such extrapolationevidence,but re
fused to so hold in Kentucky becauseof the
following: 1 "[wlhile it is widely acknowledged
that one’s alcohol concentrationlevel may
changebetweenthe time of driving andtest
ing, in mostcasesthe delaywill favor the de
fendantby producinga lower reading;"2 "ex
trapolationbased only on the lapse of time
betweendrivingandtestingis no morereliable
than the result yielded by a breath test a
reasonabletime later;" and 3 "without the
defendant’scooperation,no valid extrapolation
can occur" because"a numberof facts known
only to the defendantare essential to the
process."

However, in no way should Wirth be inter
preted to reject "relation back" as a viable
defense.Quite the contrary,the Court simply
made "relation back" an affirmative defense
that mustbe arguedby the defense."Certainly
nothing would preventa defendantfrom pro
ducinghis own extrapolationexpertbasedon
the test administeredby the police and the
tests voluntarily taken." This languagein
Wirth in combinationwith Ake v. Oklahoma,
470 U.S. 68, 105 S.Ct 1087, 84 L.Ed.2d 53
1985,would seemto require trial courtsto
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grantexpertfundsfor indigentdefendantswho
planto usea"relation back" defense.

Finally,the Court in Wirth addressedthe issue
of the sufficient proof necessaryto establish
the accuracyof the breathtesting machinein
order to introduce the breath alcohol result.
The trial court rejectedthe Commonwealth’s
attemptto introducethe calibration recordsof
theIntoxilyzer5000andrequiredtheCommon
wealth to producethe testimonyof the person
who calibrated the machine. The Supreme
Court foundthat ‘[w]hile breathtesting may
not be flawless,it hasbeendeterminedto have
sufficient reliability to be admissible in
evidence and to sustain a conviction" and
therefore introduction of the maintenance
recordson the machineunderthe businessor
public recordsexceptionto the hearsayrule
was justifiable. "Provided the documentary
evidencemay be properly admitted, it is un
necessaryto produce the testimony Of the
technician who serviced and calibrated the
machine." However, the Court was clear in
mandating that the Commonwealthproduce
either the appropriatemaintenancerecordson
the Intoxilyzer 5000 or the actualpersonwho
calibratedthe machine.

On November22, 1996,the KentuckyCourt of
Appeals published an important decision
clarifying the introduction of preliminary
breathtestPBT resultsandhorizontalgaze
nystagmusHGN evidence.Commonwealth
v. Rhodes,95-CA-1495-DG,1996 WL 672993
Ky. App. 1996. A Kentucky State Trooper
made a traffic stop of the defendantat 1:10
a.m. for suspectedDUI. After administeringa
numberof field sobrietytestsincludinganAlco
SensorIII PBT, the defendantwas placed
under arrest at 1:20 a.m. During trial, the
trooper was allowed to testify that the defen
dant "failed" the PBT despite the fact that it
was administeredprior to the fifteen minute
waiting period as requiredby the manufac
turer’sowninstrumentinstructions.The Court
of Appeals refusedto reverseon groundsthat
the issue was not properly preservedfor its
review, but clearly indicated that the results
were "unreliablegiventhe manufacturer’sown
instructions." While PBT resultshave been
found to be admissiblein Allen v. Common
wealth,817 S.W.2d458 Ky.App. 1991, failure
to follow the procedural requirementswill
renderany result inadmissible.

The Court in Rhodesalsoexaminedthe founda
tional requirementsfor the introductionof the
HGN testadministeredby the officer. The Cir
cuit Court held the HGN test to be "scientific
in nature" thereby requiring the Common
wealth to provideaproperfoundationas to the
scientific validity of the test. Without speci
fically addressingwhetheror not the testwas
scientific in nature,theCourt ofAppealsfound
introduction of HGN evidence to be proper
when "somefoundationaltestimony that the
officer was trainedandcertified, that the test
wasproperlyadministered,andthattheproper
procedureswere employed"was offeredby the
Commonwealth.

"Operation" of a Motor Vehicle

Two casesdecidedthe samedayby the Court
of Appealsseeminglyexpandedthe definition
of "operation"underthe DIM statute.However,
the Court continuedusingthe four factor test
enumeratedin Wells v. Commonwealth,709
S.W.2d847 Ky.App. 1986: 1 whetheror not
the personin the vehiclewasasleepor awake;
2 whetheror not the motor was running; 3
the location of the vehicle and all circum
stancesbearingon how the vehicle arrived at
that location; and4 the intent of the person
behindthe wheel.

In Commonwealthv. Clare, 95-CA-2676-DG
Ky.App. 1997, the facts were as follows: a
policeofficer cameuponavehiclewhichhadits
front endrestingagainstaguardrail while its
front wheelwasover acurb. Becauseof its lo
cation the car could not be moved.The driver
was asleep,but the enginewas running and
the transmissionwas still in drive. The Court
found that all Wells factors favoredoperation
exceptthat the defendantwas asleepbehind
the wheel. Interestingly,the Court evenfound
the defendanthadthe intent to operatethe
vehicle despitehis stateof incapacitation.

In anotherunpublishedopinion, the Court of
Appeals found the defendantwas "operating"
her motor vehicle despite the fact that the
vehicle could only be extricatedfrom a rock
cliff by the useof atow truck. Commonwealth
v. Bowling, 95-CA-2727-DGKy.App. 1997.
Upon arriving at the scene,the police officer
saw a truck positionedbackwards,againsta
rockcliff, nearthe roadway.The defendantwas
seatedin the driver’s seat,shewasawake,the
motor wasrunning andthe wheelswere spin-

C
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ning forward. However, the officer admitted
that he did not observethe vehicle move and,
in fact, the vehicle was unable to be moved.
The Court of Appealsheldthis was enoughto
satisfy all four Wells factorsandestablishthe
Commonwealth’sburdenof proving"operation."

It is importantto rememberthat lack of opera
tion is still a viable defenseeven in accident
cases.BothBowlingandClare areunpublished
opinions. Both involved a situationwhere at
leastthreeof the four Wells factorsfavoredthe
Commonwealth. And both cases involved a
driverwho was actuallyobservedby the police
operatingthe vehicle. In neithercasedid the
Commonwealthhave a problem in showing
when the defendantwasoperatingthe vehicle.
RememberthatunderPencev. Commonwealth,
825 S.W.2d 282 Ky.App. 1991,the Common
wealthis still requiredto proveoperationwhile
intoxicated.NeitherClare nor Bowling would
be determinativeif apersoninvolved in a one-
car accidentis foundoutsidehis vehicle, even
if he admitsthat he was the driver. The Com
monwealthwouldstill havetheburdenof prov
ing whenhe wasoperatingthe vehicle.

Sentencing

1996 sawthe KentuckyCourt of Appealsren
der two separatedecisionsregardingthe 120
mandatory period of incarcerationon a con
viction for felony DIM. KRS 189A.0105 sets
forth the following sentencingguidelines:"For
a fourth or subsequentoffenseunderthis sec
tion, the minimumterm of imprisonmentshall
be one hundredtwenty 120 days, and this
term shall not besuspended,probated,or sub
ject to conditional dischargeor other form of
early release." In both cases,the defendants
unsuccessfullyattemptedto avoidspending120
daysin the countyjail.

In Commonwealthv. Rhodes,920 S.W.2d
531 Ky.App. 1996, the Commonwealthap
pealedafterthe trial court sentencedRhodesto
a total of oneyearimprisonment,probatedfor
five yearson the conditionthat sheserve 120
days home incarcerationafter a plea to DUI
fourth offense. Rhodesclaimed that her con
finementto homeincarcerationwasa "term of
imprison-ment"for purposesof KRS 189A.010
5. The Court of Appeals rejectedthis argu
ment by noting that home incarcerationwas
availableto misdemeanantsonly andnot fel
ons. SeeKRS 532.210. The Court remanded

the caseby stating that "the trial court must
order that Rhodesserveat least 120 days in a
correctional facility. This sentencemay be
served in a county or regional correctional
institution."

Shortly thereafter,the Court of Appeals took
up the issueof whetheror not time spentin a
drug treatmentfacility or halfway housecould
becreditedtowardthemandatory120daysim
prisonment.In Commonwealthv. Guess,95-
CA-1008-MR, 1996WL 416263Ky.App. 1996,
the Court analyzedthe issueby determiningif
the defendantwas "in custody" when at the
treatmentfacility. While acknowledgingthat
certainrestrictionswere placedon the defen
dantuponhisrelease,theCourt concludedthat
"he was not under the supervisionof law en
forcementpersonnel"andthereforenot in cus
tody. In rejectingthe defendant’sclaim for jail
time credit,the Court indicatedthat the trial
judge had "no discretion" in crediting time
spentin a treatmentfacility toward the 120
daymandatoryjail sentence.

While thesedecisionsaredisappointingin find
ing alternativemethodsto fight drinking and
driving, it is clear that courts interpret the
legislativeintentof KRS 189A.0105to require
120 days behind bars for felony DUI
convictions.

Driving on a DUI SuspendedLicense

The KentuckySupremecourtandCourt of Ap
pealsteamedup to clarify anumberof issues
regardingthe law of driving on a DUI sus
pendedlicense.

In anunpublisheddecisionthatseemsdifficult
to logically take issuewith, the Court of Ap
pealsheld that a personwas not exemptfrom
the penaltiesof KRS 189A.090 driving on a
DUI suspendedlicense simply becausehe or
she never possesseda driver’s license. Com
monwealth v. Hoskins, 96-CA-393-MR Ky.
App. 1996.The defendantconvincedthe trial
court to amendthe operatingon a DIM sus
pendedlicensechargeto a chargeof operating
a motor vehicle without an operator’slicense,
KRS 186.6202,becauseshewas neverissued
a driver’s license.The Court of Appealsnoted
that this may havebeenthe law before 1991,
but that since then the legislatureamended
KRS 189A.090to prohibit operatinga motor
vehiclewhile his "privilege" to operatehas



TheAdvocate,VoL 19, No. 3, May, 1997
I-

beenrevoked for a DIJI violation. This 1991
amendmentwasmeantto closeany loopholein
the law that previouslyexisted. Clearly, the
legislaturedid not want drivers to be exempt
from the law simply by nevergettinga driver’s
license.

In anotherunpublishedopinion, the Court of
Appealsaddressedan issueof first impression
in the state: whethera pretrial suspensionof
a driver’s licensepursuantto KRS 189A.200
falls within the scopeof KRS 189A.090. Com
monwealthv.Roberson,94-CA-1952-DGKy.
App. 1996. The defendantwas arrestedfor
DUI second offense and the trial court sus
pendedhis licenseat his arraignment.Approx
imatelythreemonthslater, butbeforehis DIM
secondoffensewaslitigated,thedefendantwas
arrestedandchargedwith anotherDUI. The
Commonwealthcharged the defendantwith
DUI third offense anddriving on a DLII sus
pendedlicense, KRS 189A.090.The Court of
Appeals ruled that the defendant’s conduct
"was undoubtedlyflagrantand.contemptuous,"
but that a "violation under this statute[KRS
189A.090] requiresthatthe full panoplyof due
processbe accordedanaccusedbeforepenalties
for the alleged violation can be imposed."
Therefore,the defendant’sactof driving after
his licensewas suspendedpre-trial for a DIM
chargewas clearlyaviolation of KRS 186.620
operatingon a suspendedlicense.

In Commonwealth v. Duncan, 939 S.W.2d
336 Ky. 1997, the KentuckySupremeCourt
overruledCommonwealthv. Dean, 732 S.W.2d
887 Ky. 1987,by holding that a certifiedcopy
of the defendant’sdriving history from the
Kentucky TransportationCabinet was suffi
cient evidencefor aconvictionof driving on a
suspendedlicense,KRS 186.6202.

However,this decisiondoesnot allow theCom
monwealthto prove a KRS 189A.090,driving
on a DLII suspendedlicense, violation simply
with a certified driving record alone. In
Duncan,the Courtcited approvinglyCommon
wealth v. Willis, 719 S.W.2d 440 Ky. 1986,
which heldthat allowing a copy of theTrans
portationCabinet’s driving history to prove a
prior convictionwas contraryto the bestevi
dencerule. Willis held that a certifiedcopy of
the prior judgmentof convictionmustbe intro
ducedto prove a prior DUI. The Court of

.1

Appeals hasfollowed this rule in Toppassv.
Commonwealth, 799 S.W.2d 587 Ky.App.
1990: the driving historyrecordcanbeusedin
aprosecutionfor a violation of KRS 189A.090
to prove that the suspensionin effect at the
time of the offense was for a DIM violation,
whereindependentevidenceof theDUI convic
tion was introduced.

In Duncan, the Court distinguisheda KRS
189A.090violation by notingthattheCommon
wealth neednot provea prior conviction for a
KRS 186.620 violation. The Commonwealth
needonly "prove that the individual wasoper
ating a vehicle while his or her license was
suspended."

Zero Tolerance Statute

1996 sawone major statutory changein regard
to DUI law. The legislature passedwhat is
commonly referred to as a "zero tolerance"
statute to prohibit driver’s under the age of
twenty one from having any alcohol in their
system.KRS 189A.0101estatesthataper
son shallnot operateor be in physicalcontrol
of amotor vehicle "[w]hile the alcoholconcen
tration in his blood or breathis 0.02 or more
basedon the definition of alcoholconcentration
in KRS 189A.005if the personis underthe age
of twenty one21."

Thepenaltiesfor aviolation of this statuteare
setout in KRS 189A.0105.Any violator shall
havehis driver’s licensesuspendedfor at least
thirty 30 days but no longer than six 6
months.The Court shall alsoimposea fine of
between$100 and$500or twenty20 hoursof
communityservicein lieu of the fine. No other
penaltiesin KRS Chapter189A apply to this
offense,andit maynot beusedto enhanceany
subsequentDIM conviction.

Clearly, constitutionalchallengesto the "zero
tolerance"law will be forthcoming. It is likely
the statutewill be attackedasbeingunconsti
tutionally void for vagueness,unconstitution
ally overbroad,andthat the statutecreatesan
unconstitutional irrebuttable presumption.
Whiletheseattackshavegenerallybeenunsuc
cessful in regard to the .10 per se law that
appliesto adults, the argumentsmaybe more
persuasivewith regardto suchaminimallevel
of blood or breathalcohol. SeeStateu. Tanner,
472 N.E.2d689 1984.

I
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A morefruitful areaof attackmaybe found in
the KentuckySupremeCourtsdecisionin Com
monwealth v. Raines, 847 S.W.2d 724 Ky.
1993. In Raines,the Court addressedtheissue
of whetherthe legislaturecould mandatorily
suspendpre-trial the driver’s licensesof in
dividualsbelowthe age of twenty onecharged
with DIM. There was no such mandatefor
those above twenty one years of age. The
SupremeCourtheldthat a driver’s licenseis a
protectedpropertyright underthe Constitution
and that "[s]uch aclassificationbasedon this
age,is manifestlyunreasonableandarbitrary."
The Court went on to rule that the provision
applyingto only thosebelowtwentyoneyears

-j

of agewasviolative of the "FourteenthAmend
ment of the United StatesConstitution and
Section59 of the KentuckyConstitution"as a
denialof equalprotection.

Thequestionpresentedby the "zerotolerance"
legislation is whether or not the Common
wealth can provide a rational argument to
justify such age baseddiscrimination.

T.J. WENTZ
826 BardStreet
HermosaBeach,California 90254
Tel: 310 374-1778

Highlights from 1997 DPA Professional Support Staff Education
held at Rough River StatePark - April 14-15, 1997

L.

DPA Professional Support Staff

Bill Curtis receivesthe Patricia Thurmanof GovernmentalServices
1997 RosaParksAward from Ed Monahan teachesthe employeerole

_____

in the performance process
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DPA Length of Service Recognitions:

Support Staffwith 10+Years of Servicewith DPA

Left to Right: JanetJewell,BrendaKramer, Joe Howard, Debbie Garrison,Beverly Thompson,Tina
Hostetler, Kelly Durham, Cheree Goodrich, Kathy Bishop, Linda Burkhalter, Kathryn Power, Donna
Robinson. NotPictured: Lisa Collins, WandaElam, Cindy Long, Angie Potter,Mary Roberts,Liz Toohey,
Christy Wade.

Left to Right: Lynn Aldridge, Regina Seabolt,Melodye Steele, Vivian Stewart, Joy Brown, Shirley
Champion,SheilaMorris, Bob Rehberg,Kathy Collins, PeggyRedmon,Bill Curtis, Vicki Phiffippe, Carl
Garrett,Bob Hubbard.Notpictured: Lisa Fenner,MarianGordon,Lowell Humphrey,JoyceMiller.

45

Support Staff with 15+ Years of Servicewith DPA
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Support Staff with 20+ Yearsof Service with DPA

Left to Right: Larry Rapp,SteveHeffley, JoyceHudspeth,MadelineJones,PatsyShryock,TinaMeadows.
Notpictured:Dave Stewart.

Joan Wagner of DISMIS, Inc.
teachesat the Support Staff Education

Alma Hall, Ph.D. & Abby Brooks of GeorgetownCollege
teachthe skills of Win-Win Assertiveness
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PersonnelChangesat DPA

RecentHires

MARTHA CAMPBELL joined DPA’s Protection& Advo
cacy Division asan AdvocateSpecialistDecember1, 1996.
ShereceivedherB.A. from theUniversityof Mississippiin
1974 in Philosophyand her M.A. from U.L. in 1983 on
Community Development.

CONNIE BOWMAN joined DPA’s MoreheadOffice as a
legal secretaryDecember16, 1996. Sheis aformer deputy
clerkof the RowanCircuit Clerk’s Office.

JILL SWELLS joined DPA’s Hopkinsville Office as a
secretaryJanuary1, 1997.

JENNIFERFLEMINGjoined DPA Law OperationsDiv
ision as aclerk/receptionistOctober1, 1996.

PAMELA WARMAN joined DPA’s Law OperationsDivi
sion as a clerical assistantFebruary16, 1997.

ANN HARRIS joined DPA’s Law OperationsDivision as
the Computer Systems ConsultantMarch 1, 1997. She
cameto DPA from the KentuckyArts Council.

BRIAN RUFF joined DPA’s Post-ConvictionOffice in
LaGrangeas an AssistantPublic AdvocateNovember1,
1996. He is a former AssistantPublic Advocatein DPA’s
Pikeville Office. He receivedhis J.D. from U.L. in 1983.

CLAUDIA SMITH joined DPA’s MoreheadOffice as an
AssistantPublicAdvocateJanuary1, 1997. Sheworkswith
DPA’sJuvenilePost-ConvictionProgram.Shereceivedher
J.D. from U.K. Law School in 1995.

JEFF SHERRjoinedDPA’s FrankfortOffice as anAssis
tantPublic AdvocateNovember16, 1997 for the Juvenile
PostConviction Program.He receivedhis J.D. from U.K
Law Schoolin 1996. He is aformer DPA law clerk.

TIM ARNOLD joinedDPA’s FrankfortOffice as anAssis
tantPublic AdvocateNovember16, 1997 for the Juvenile
PostConviction Program.He receivedhis J.D. from U.K.
Law School in 1996. He is aformer DPA law clerk.

SAUL SCHNEIDERjoinedDPA’s Hopkinsville Office as
anAssistantPublic AdvocateOctober16, 1996.He received
his J.D. from ChaseLaw School in 1991.

TINA SCOTTjoinedDPA’sFrankfortOfficeasaparalegal
March 16, 1997with theadult post-convictionsection.She
cameto us from DPA’s MoreheadTrial Office.

ADAM ZEROOGIANjoinedDPA’sRichmondOffice asan
AssistantPublic AdvocateFebruary16, 1997.He received
his J.D. from WesternNew England College of Law in
1992. He was a former Assistant Public Advocate with
DPA’s HopkinsvilleOffice.

ARTHUR RIGGS,Ill joinedDPA’sMoreheadOfficeasan
AssistantPublic AdvoccateFebruary1, 1997. He received
his J.D. from U.L. 1993. He is aformerAssistantCounty
Attorneyin Bullitt County.

VINCE YUSTAS joined DPA’s Capital Trial Unit as an
AssistantPublic AdvocateMarch1, 1997. He receivedhis
J.D. from RutgersSchool of Law in 1970. He is a former
privateattorneyfrom Brandenburg.

KEITH VIRGIN joinedDPA’s Madisonville Office as an
AssistantPublic AdvocateDecember1, 1996. He received
his J.D. fromU.L. in 1988.He is aformer privateattorney
from Catlettsburg.

SHERRYWRIGHT joined DPA’s Capital Trial Unit as a
mitigation specialistFebruary16, 1997. Shereceivedher
B.S. in Political Administration and A.A. in Paralegal
Studies.Sheis a formeremployeeof theJeffersonDistrict
Public Defender’sOffice.

MEENA MOHANTY joined DPA’s RichmondOffice asan
AssistantPublic AdvocateApril 1, 1997. Shereceivedher
J.D. from TempleUniversity in 1995.

RecentDepartures

AUSTIN PRICE,Assistant Public Advocate with DPA’s
SomersetOffice, hasaccepteda positionwith the Pulaski
CountyCommonwealthAttorney’s Office.

ARLENE HOWERTON, Legal Secretarywith DPA’s
Morehead Office from 1989 - 1996, retired October15,
1996.

HEATHERCOMBS,AssistantPublic Advocatein DPA’s
Stanton Office, has accepteda position with the Estill
County Attorney’s Office.

JIM BAECETOLD,Assistant Public Advocatein DPA’s
RichmondOffice, wentinto privatepracticein Richmond.

BOB HARP, Investigatorwith DPA’s Capital Trial Unit,
transferredto the Justice Cabinet, Charitable Gaming
Division.

STAN COPE, Director of DPA’s Law OperationsDivision,
resignedas headof DPA’s Law OperationsDivision to the
JusticeCabinet.

KATHY FRANKS,AssistantPublic Advocatewith DPA’s
StantonOffice, has accepteda position with the Fayette
County CommonwealthAttorney’s Office.

/
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Book Review:
The Lost Lawyer:
Failing Ideals of the Legal Profession

Anthony T. Kronman
HarvardUniversity Press1995, 422 Pages

Anthony Kroriman, the EdwardJ. PhelpsPro
fessorof Law at Yale University,haswritten a
book that is bestdescribedas an Aristotelian
critiqueof the legal profession.Thatis amore
provocativeprojectthanit sounds.Theauthor’s
major thesis is that law is failing as a profes
sion becauselawyersarefailing to live out the
essentialidealsof the profession.The "charac
ter issue" -- more precisely,the abandonment
of virtue as the core of good practice-- is what
hasled to the greatdiminishmentof thepro
fessionin contemporaryAmerica."The profes
sion now standsin dangerof losingits soul."

The core of lawyering is a "specialtalent for
discoveringwherethe public good lies andfor
fashioningthose arrangementsneededto se
cureit." This is not a skill to be acquired,but
a trait of characterthat is developedthrough
yearsof formativeexperience.Noviceattorneys
becomeseasonedthroughclinical contactwith
avarietyof clientscarryinga spectrumof chal
lenging legal problemswhich do not readily
yield solutions. Such experienceshelp novice
lawyersto faceproblemsof moral incommen
surablenesse.g.,abortion,deathpenalty,and
to eventuallyactasmoralleadersableto assist
individual clients aswell as the body politic.
Suchis the "lawyer-statesman"ideal. Thegreat
goal of statesmanshipis political fraternity, a
fraternitythat valuesreformover revolutionor
stasis.

Traditional law school training helpedshape
the habit of prudentialjudgementthoughthe
employmentof the casemethod.Casestudies
involve the examinationof conflicting claims
oftencompetinggoodsandpainstakinganaly
sis of appellatecourts’ reasoninganddecision-
making processes.The vantagepoint of the
judgerather thananyadvocateprovidesthe
studentwith amodel of deliberationthat will
servehimlher well. Thepracticinglawyermust
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be ableto listento the client’s desiresbut also
be readyto identifr andcounselclientsregard
ing their actualbestinterests.

Law schools still use the case method, but
Kronmanassertsthatcontemporaryprofessors
have little interest in preparingstudentsfor
real life law practice. Professorsare usually
non-practitionerswho are more interestedin
pursuing "scientific" programs of research.
Teachersare more interestedin law-and-eco
nomicsor critical legal studiesthanmentoring
studentstoward the lawyer-statesmanideal.
Their battlesare oftenobscureand unrelated
to the daily practiceof the profession.

Law firms--theauthor focuseson largecorpor
ate firms--compoundtheseerrors. They push
new graduatestoward specializedpractice,
cheatingthem of the opportunity to practice
with a variety of clients and to work through
problemswhich help the new lawyer develop
the virtue of deliberativewisdom. Crushing
work schedulesresultin lawyerslosingimpor
tant eveningswith the family, weekendspurs
ing community service, and eveningsat the
theater.Fewerexperiencesto developasaper
son and more hours at the office stunt the
growth of the soul andtheability of the lawyer
to develop as a complex, fully alive human
being.

Finally, Kromnanassertsthat eventhe appel
late courtshave contributedto the great de
cline of modelingcharacter.Theyhavemoved
awayfrom their traditional efforts to produce
opinions as a body. He suggeststhat the
growthof individualopinions,especiallyin the
SupremeCourt, evidencesjustices’inability to
move toward consensusand to speakas one,
authoritativevoice. Large caseloadshaveled
appellatejudgesto rely on lawclerkssqueaky
new Ivy leaguegradsto write opinions,mov

Jim Clark

I I
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ing judges into editorial functions. The least
experiencedare writing first drafts of often
impenetrablejudicial opinions,which arethen
studiedin the lawschools.A viciousandstulti
fying circle. Additionally, asmanyjudgescon
tinueto removethemselvesfrom handlingtheir
own calendarsthey become insulated from
many important triage decisionse.g., what
casesto hearor to decline.In sum, Kronman’s
"model" judgeis a rarity.

Kronmanendshis book pessimistically.Prud
ence,deliberativewisdom,living out the ideals
of the professionhavebecomelessimportantto
most lawyers thanpower, money, andstatus.
Theauthorarguesthatwhilelawyer-statesmen
haveoftenpossessedall three,thesewere not
the ends of their professionalactivity, but
rewardsthat camewith the pursuit of higher
ideals. Kroninan seesvery little chanceof re
versal of thesetrends.The culture of the pro
fessionhas radically changedandother than
holdoutsandvisionaries,thereare few young
lawyerswho will be able to buck the system
and still succeed. The tradition of lawyer
statesmenlike CyrusVanceandArchibaldCox,
not to mention Lincoln and Jefferson, is
probably gone forever.

Kronmanjoins a group of authorsfrom other
professionsmedicine, social work, business
who arewriting aboutvirtue-basedapproaches
to practice. The goal of such analysesis to
arguethat goodpeoplethosewho cultivatethe
properhabits will practicewith greatsuccess
at thehighestlevels of ethical conduct.These
writers believe that characterdevelopment--
not skill development--shouldbe the central
missionof professionaleducation.

Kronman’sanalysisis penetratingandamong
the most articulate in this genre of philoso
phical critique. However, he strikes me as
fatally insular. He entirely omits any discus
sion of the public defensebar,which arguably
carries on the traditions he cherishes.Kron
man’sfocuson Ivy Leaguegraduateswho work
in large commercial firms as the "best" the
professioncan offer is a grievouserror, atrue
scotoma.

For in fact thereare countlesscity, small-town,
andrural lawyers -- civil and criminal attor
neys -- as well asprosecutorsandjudges,who
commit themselvesto their communitiesas

J

leaders or even more simply, as effective,
ethical practitionerswho contribute to the
common good. I do not understandwhy the
author undertooka sweepingindictment of
such anexclusivegroupof people--theso called
"best andbrightest."After JohnKennedyap
pointedhis cabinet,LyndonJohnsonexclaimed
to SamRayburnthat the new administration
hadgatheredthe smartestpeoplein America.
Rayburndrainedhis glassandremarkedthat
he wished that at least one of them hadhad
the experienceof running for county dog
catcher.

While thereis wisdomin TheLostLawyerand
much for any professionalpersonto ponder,
Kronman’s analysisis more elegiacthanpro
ductive. Attorneys who do not fit into the
exclusive clique indicted here, may not be
"lost." And theyarethe peoplewho makethe
professionreally run.

JAMESJ. CLARK, PH.D.
University of Kentucky
College of Social Work
Lexington, Kentucky 40506-0027
Tel: 606 257-2929
Fax: 606 323-1030
E-mail: jjclar00@ukcc.uky.edu

..........

I shareProfessorKronman’sbeliefthat law schools
generallydo an inadequatejob preparing law stu
dentsfor law practice. DespitetheMacCrate Re
port’s cailfor legal educatorsto do more teaching
of skülsand values,many schoolshaveresponded
by only making minor curricular changes. Yet,
eventhoughlaw schoolscanandshoulddo better,
I amnot convincedthat theprofessionas a whole
is lost" or that therearefewergood lawyersto
day than in thepast. Indeed,as Jim Clark points
out, Kroninan’s critique ignores thefact that there
are a significant number of good ethical practi
tioners whostrivemightily to providetheir clients
quality representationdespite the clients’ lack of
moneyor power.In our zeal to improvelegal edu
cation and theprofession,we mustnot losesight
of the good work that often goesunnoticedand
unappreciated.

RodneyUphoff
AssociateProfessorof Law
Universityof Oklahoma
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The Critical Needfor
Vigorous Advocacy

It is October 1649. In the city of London. At
the Guild Hall, the largest area of the city,
armedtroopssurroundthe placebecausethere
a trial is being held. For the fourth time on
trial for his life, amannamedJohnLilbourne
standsbeforehis jurors: eight Commonwealth
Judges,theLord Mayor of London,theRecord
erof London,four SergeantsofArms andtwen
ty-six specialjudges,not one of themasimple
citizen.

For here, in the city of London,Lilbourne is
chargedwith hightreasonfor writing that the
governmentwastoo radical and its acts were
unlawful. Lilbourne was a religious man, a
pamphleteer,andunbeknownstto him, a pat
riot. At that trial, in our tradition, he chal
lengedevery step of the procedure.He picked
to piecesthe evidence.He depictedthe courtas
oppressors,andappealedto thejury over the
Judges’heads.Not abad pieceof advocacyfor
anon-lawyer.At one point, he sawthe prose
cutorandthejudgewhisperingtogetherandhe
stoodup in the middle of it all andsaid, "All in
thiscourtroommustbe doneopenlyandaudib
ly and avowed." Pointing at them, he said,
"There shallbe no hugger-bugger."

Lilbourne, in his trial, put Englishjustice on
trial. The judge charged the jury that Lii
bourne,the defendant,"plotted,subvertedand
tried to put every one of us in blood." The
hangingjudgedelivereda hangingcharge.The
jury wasout for an hour.They camebackand
declaredLilbourne "not guilty."

For the fourth time, he hadsavedhis ownlife.
The King, in responseto Lilbourne’s amazing
victory, banishedhim into Holland.

Lilbourne calls to us across the centuries,
becausehe stood before the Court and de
mandedwhat he called the "Law of the Land."
He told that Court, in London, on that cold
Octoberday, that it wasnot aprivilege thathe
sought, but a right. Lilbourne wrote, and
arguedanddefendedhimself,believingthat for
an individual to be free, a governmentcannot
be free to do what it wishes.Fromacrossthe
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David Lewis
years from 1649, Lilbourne calls to us, even
herein Kentucky.

Three times he requestedsomethingof the
Judgeandthreetimes he was denied.He said,
"I again humbly desire to have counsel as
signedto me, to consultme, so I maynot throw
away my life upon form, so I may not destroy
myself throughignorance.’ "I mustlook upon
myself," said Lilbourne, "as alost, condemned
man.I’m resolvedto go no further,thoughI die
for it and my innocent blood be upon your
head."

Lilbourne knew the essential lesson, as we
learnit every day, if a million wolves wereto
organizefor justice,therewouldstill bewolves.

Thesetimes, in the life of other work, in our
streetsandin ourcourtrooms,aresharptimes
- precisetimes.We are no longer in the glori
ous afternoonof freedom,andwe are no longer
safein thetwilight of not knowingwhat’sgoing
on. We areon ajourney,in darktimes,seeking
theextinguishment,forever,of liberty. It is not
an easyjourney, for night coversthe road and
thereis, I assureyou, treacheryahead.

But when we look up, we still see stars,be
causenow, thanksto Lilbourne andothermen
of sacrificeandvision,thereis still the guiding
handof counsel.

In all the relationshipsof this society,the most
intimate and the most valuable remainsthe
giving of counsel.Thoseof uswho do this work
stand againstthe passionsof the mob, wher
ever it rages.We standagainst legal barbar
ism. Someof us do it andare well paid; some
of us do it andare not. But no matterwho we
are, we insure fairnessfrom the Judgeand
from the Court.
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Fairnessis only enforced,not by law andnot
be wisdom, but by the vigorous advocacyof de
fenselawyers.We teachthe loneliestlessonof
all, that even guilt deservesa fair hearingin
orderto determineits measurementandto de
cide what is to be the punishment.The great
est trial lawyersin the world arenot the ones
on television andnot the onescoveredby the
media.The greatesttrial lawyersin the world
are you, who do your work in empty court
rooms,withoutthe press,without an audience
and sadto say, most of the time without the
family of the personyou represent.You work
eachday. Youopenyour mouthsfor the dumb;
for the rights of all who arerackeddesolateby
time, by circumstances,by class, by race, by
hatred. What you do each day is guard the
human person in all its meanness,in its
openhandedness,as well as in its spite,in its
venom, seeingboth its horror and its beauty.
You truly represent the client, with his
profanity, his sacrednessand the horrible,
horriblecontradictionsthat drive theminto our
armsvery often. Eachday in courtroomsarise
out of juries the relevantcentralgoodness,to
rise them up to restrain bad laws. You, as
lawyers,insurethat the memoryofjusticecan
not and will not fail. You insure that man’s
insatiable thirst for cruelty will not be grat
ified. You assurethat the lowest and most
humble of humanbeings is exaltedby their
presencebefore the BAR of justice.

Make no mistake,you paya price. You paya
price in time with your loved ones,you pay a
pricein reputationin your communityandyou
paya pricewithin thevery placethat youhold
theseidealsbecauseyou too raiseyour ques
tions.

But when you wonderaboutthe sacrifice you
make, the story of Maisherbes,the French
defenselawyer,hadhis greatestclientandsaw
his greatestdownfall. It was he who repre
sentedLouis XVI beforethe tribunal that sen
tencedthe King to death.Maisherbes,in re
sponseto his valiantdefenseof the King, was
punishedby the Tribunal and the terror that
sweptthrough as the French Revolution. He
was forcedto first watchhis daughterandthen
his grandchildrenbe executedby guillotine un
til finally blessedrelief camewhen it washis
turn to mount the steps and take the blade.
Our sacrifices pale in their own way. Ours
replicatethem every day. But whatgetsus
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throughthe times we live in and thoughthese
challengesis our faith. We have a faith - a
simpler faith - of a strangekind. It defies
ignorance,it defies fear and it defies hatred.
What we have is a constitutional faith. To
exercisethis faith, to give it life andfreedom,
to blow the very breathof its existenceinto it
requiresnothingmorethanyour courage.Your
faith is not limited, it’s not datedandit’s not
overworked. It pervadesthe heartsandminds
of you, is passedon to your clients, to your
judgesandthroughthe Halls of Justice.When
you seekfairnessandjustice, youfind themin
the thick of the battle to sell this faith to an
unwilling community.And so, if you feel a bit
better aboutwhat you are andwhat you do,
know that eachof you are part of this "great
crusade"- the crusadefor that constitutional
faith andin defenseof it. To protectliberty, to
returnto independentthoughtandto celebrate
the possibilitiesof freedom,you arepart of an
amazing, unseenand noble struggle. In this
crusadefor this constitutionalfaith we only
have three weapons. They are decency,
sacrifice and compassion.Those three have
always been the greatest armor give to
humanity.Every placeyou go, everything you
do, wearthosethreepiecesof armor proudly,
because,when you do, you have spoken to
greater parts of every human being - in
essence,their central soul that people are
seekingto touch.

We will not win this fight in our times. We
may not win it in the times to come. We are
seekingto force moral evolutionon anunwill
ing planetandanunwilling society.Every step
we take is one into light andout of the dark.
Whenyou go out therewith your compassion,
with your sacrifice, and with your decency,
don’t tell them how bad it is. Tell them what
youwant them to become.They will rise up to
meetyou. What you have is in essencethat
humanityto which everyoneelseaspiresfor.

God speed.

DAVID LEWIS
Lewis & Fiore
225 Broadway,Suite3300
New York, New York 10007
Tel: 212 285-2290
Fax: 212 964-4506

...........
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** DPA **

25th Annual Public Defender
Training Conference

June 16-18, 1997
Campbell House Inn
Lexington, Kentucky

DPA Post-ConvictionPractice
Institute

September8-10,1997
Holiday Inn, NewtownPike
Lexington, Kentucky

8th DeathPenalty
PersuasionPractice Institute

Kentucky Leadership Center
Faubush, Kentucky
October 12-17,1997

NOTE: DPA Education is openonly
to criminal defenseadvocates.

Annual KACDL Conference
featuring RobertHirschhorn
of Galveston,Texas on
effectivejury selection

November21, 1997
Covington, Kentucky

For more information regarding
KACDL programs call or write:
Linda DeBord, 3300 Maple Leaf

Drive, LaGrange, Kentucky 40031
or 502 243-1418 or Rebecca
DiLoreto at 502 564-8006.

** NLADA **

NLADA DefenderAdvocacyTrial
Skills Institute

August 9-15, 1997
Albuquerque, NewMexico

For more information regarding
NLADA programs call Joan
Graham at Tel: 202 452.0620;Fax:
202 872-1031or write to NLADA,
1625 K Street, N.W., Suite 800,
Washington, D.C. 20006.

NCDC Trial Practice Institutes
Mercer Law School,Macon, GA
June 15, 1997 - June 28, 1997
July 13, 1997 - July 26, 1997

For more information regarding
NCDC programs call Rosie
Flanagan at Tel: 912 746-4151;
Fax: 912 743-0160or write NCDC,
do Mercer Law School, Macon,
Georgia 31207.

"Nothing can stifle innovationmore thantheattitudethat says,‘If it ain’t
broke, don’t fix it."

- JamesM. Kouzes& Barry Z. Posner
TheLeadershipChallenge1995
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Upcoming DPA, NCDC,
NLADA & KACDL EducationCapital Voir Dire Review

Capital voir dire involves skills
we are not able to frequently
practice. Those co-counselwho
are headingto a capital trial
are encouragedto spend1/2
day in Frankfortpracticingthe
individual voir dire in their
upcomingcasewith mock jur
ors on challengesfor cause,re
habilitation, reverseWitt, niiti
gation, aggravation,publicity,
race, strategy,usingajuror rat
ing sheet.A minimum of one
weeknotice is necessaryto set
up this review. It mustbecon
ductedno later than I month
before the trial so what is
learned can be implemented.
Before the review, there must
be a written voir dire plan, a
one page summary of your
caseandajuror ratingform for
your case.A binderof voir dire
resourcescanbeobtainedfrom
the Director of Educationand
Development.To set up this
review, contact

Tina Meadows
Dept. of Public Advocacy
100 Fair Oaks Lane, Suite302
Frankfort, Kentucky40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail:
tmeadows@dpa.state.ky.us

**NCDC **


